


Race, Class, and
the Death Penalty



This page intentionally left blank.


yanulada
This page intentionally left blank.


Race, Class, and
the Death Penalty

Capital Punishment in
American History

Howard W. Allen
and

Jerome M. Clubb

with assistance from
Vincent A. Lacey

STATE UNIVERSITY OF NEW YORK PRESS



Published by
State University of New York Press, Albany

© 2008 State University of New York
All rights reserved
Printed in the United States of America

No part of this book may be used or reproduced in any manner whatsoever
without written permission. No part of this book may be stored in a
retrieval system or transmitted in any form or by any means including
electronic, electrostatic, magnetic tape, mechanical, photocopying, recording,
or otherwise without the prior permission in writing of the publisher.

For information, contact State University of New York Press, Albany, NY
www.sunypress.edu

Production by Diane Ganeles
Marketing by Michael Campochiaro

Library of Congress Cataloging-in-Publication Data

Allen, Howard W., 1931-

Race, class, and the death penalty: capital punishment in American

history / Howard W. Allen, Jerome M. Clubb.
p. cm.

Includes bibliographical references and index.

ISBN 978-0-7914-7437-2 (hardcover : alk. paper)

1. Capital punishment—United States—History. 2. Discrimination in
capital punishment—United States—History. 3. Discrimination in
criminal justice administration—United States—History. 1. Clubb,
Jerome M., 1928- 1L Title.

HV8699.USA725 2008
364.660973—dc22 2007033225

10987654321



For our wives, Lorie and Vera



This page intentionally left blank.


yanulada
This page intentionally left blank.


Contents

List of Hlustrations

Acknowledgments

Introduction

Chapter 1 The Death Penalty in National Perspective
Chapter 2 The Colonial and Revolutionary Eras
Chapter 3 The Early Republic, 1786-1865
Chapter 4 The South and the Border, 1866-1945
Chapter 5 The Northeast, 1866-1945

Chapter 6 The Western Regions, 1836-1945
Chapter 7 Social Perspectives

Chapter 8 The Death Penalty after 1945

Chapter 9 The Death Penalty in American History
Appendix

Notes

Index

1X

Xiil

27

47

67

93

119

147

167

183

191

205

229



This page intentionally left blank.


yanulada
This page intentionally left blank.


1.1

1.2

1.3

1.4

1.5

4.1

4.2

4.3

4.4

4.5

[llustrations

FIGURES

Average annual number of executions per year by ten-year

period, 1606-1945

Average annual rates of execution of African American
and white per 100,000 population combined by ten-year
period, 1636-1945

Average annual rates of execution of African American
and white per 100,000 population by ten-year period,
1636-1945

Ratio of African American to white rates of execution,
1606-1945

African American and white executions for known

nonlethal crimes as a percentage of total executions,
1606-1945

Average annual rates of execution of African American
and white population: The South, 1866-1945

African American and white executions for nonlethal
and unknown offenses as a percentage of total
executions: The South, 1866-1945

Average annual rates of execution of African American
and white population: The Border, 1866-1945

African American and white executions for nonlethal
and unknown offenses as a percentage of total
executions: The Border, 1866-1945

Average annual rates of lynchings and of lynchings and
executions of African Americans and whites: The South,
1886-1925

1X

11

17

20

22

24

71

73

78

80

86



4.6

5.1

5.2

5.3

5.4

1.1

2.1

2.2

2.3

2.4

2.5

3.1

3.2

3.3

3.4

Illustrations

Average annual rates of lynchings and of lynchings and
executions per 100,000 population for African
Americans and whites: The Border, 1886-1925

Average annual rates of execution of African Americans
and whites and proportional increase in African
American population: New England, 1866-1945

Average annual rates of execution of African Americans
and whites and proportional increase in African
American population: Middle Atlantic, 1866-1945

Average annual rates of execution of African Americans
and whites and proportional increase in African
American population: East North Central, 1866-1945

Rates of lynchings and of lynchings and executions of
African American and white population: East North
Central, 1886-1925

TABLES

Annual number of executions by ten-year period and
ethnic group, 1606-1945

Number of executions by region and ethnic group,
1606-1695

Average annual rates of execution per 100,000
African American and white population by region,
1606-1695

Number of executions by region and ethnic group,
1696-1785

Average annual rates of execution of African American
and white population by region, 1696-1785

Ratio of African American to white rates of execution by
region, 1636-1785

Number of executions by region and ethnic group:
The Northeast, 1786-1865

Number of executions by region and racial and ethnic
groups: The South and Border, 1786-1865

Rates of execution per 100,000 of African American
and white population by region, 1786-1865

Ratios of African American to white rates of execution
per 100,000 population by region, 1786-1865

87

929

103

107

109

13

30

32

34

37

44

50

53

56

57



3.5

4.1

4.2

4.3

4.4

5.1

5.2

5.3

5.4

5.5

5.6

6.1

6.2

6.3

6.4

6.5

Illustrations

Percentage of African Americans and whites executed
for nonlethal and unknown crimes: New England,
Mid-Atlantic, South, and Border, 1786-1855

Number of executions by racial and ethnic groups:
The South, 1866-1945

Number of executions by racial and ethnic groups:
The Border, 1866-1945

Number of lynchings and legal executions by racial
and ethnic groups: The South and Border, 1886-1925

Number and rate of lynchings of African Americans and
whites per 100,000 population: Kentucky, 1866-1925

Number of executions by racial and ethnic groups:
New England, 1866-1945

Number of executions by racial and ethnic groups:
The Middle Atlantic, 1866-1945

Number of executions by racial and ethnic groups:
The East North Central, 1866-1945

Rates of execution of Italian Americans compared to
African Americans and native-born whites of native-born
parents in seven Northeastern states, 1906-1935

Ratio of rates of execution in the Northeast to rates of
execution in the South and Border, 1866-1945

Ratio of rates of executions and lynchings per 100,000
population in Middle Atlantic and East North Central
to rates of executions and lynchings in the South and

Border, 1886-1925

Number of executions by regions and racial and ethnic
groups: The West, 1836-1945

Rates of executions by racial and ethnic groups:
The West, 1836-1945

Rates of executions of Asians, Mexicans, Native
Americans, and whites by state and ethnic groups:
The West, 1856-1945

Number of lynchings by racial and ethnic groups:
The West, 1886-1925

Rates of lynching and rates of lynching and executions
of African Americans, Asians, and whites: The West,
1886-1925

x1

61

70

76

84

89

97

101

105

113

115

117

121

124

127

133

134



xil

6.6

6.7

6.8

7.1

7.2

8.1

8.2

8.3

8.4

Al

Illustrations

Ratio of African American and Asian American to
white rates of execution per 100,000 population
by region, 1866-1945 139

Ratio of rates of executed and lynched African Americans
and whites in the Western, Southern, and Border regions,
1886-1925 141

Ratio of rates of African Americans and whites
executed in the West to rates executed in the South
and Middle Atlantic, 1866-1945 143

Percentage of African Americans and whites ages 15-34
executed, percentage of African Americans and whites

ages 15-34 of total population, and percentage

of African Americans and whites of unknown age,

1896-1945 154

Comparison of execution rates in 1880, 1920, and 1940
in the ten largest cities in 1900 with rates excluding the

cities in the states where they were located 159
Number executed by region, race, and ethnicity,

January 17, 1977-December 31, 2005 172
Number on death row, July 1, 2005, by region, race,

and ethnicity 174

Ratio of the percentage of racial and ethnic groups among
those executed between 1996 and 2005 and the death row
population that each group represented in the regional
populations in 2000 175

Rates of executions of African Americans and whites by
region and by selected ten-year periods 177

The summary file as a percentage of total known
executions by region, 1606-1945 193



Acknowledgments

No scholarly effort is ever conducted without heavy indebtedness to
others. This is particularly true of efforts that rest as heavily as this one
does upon data collection efforts carried out by others. Our largest debt
is, of course, to M. Watt Espy. Without his continuing effort, this study
would have been impossible. We are profoundly grateful to him and
hope that our efforts prove to be a credit to his work. We are indebted
as well to the National Science Foundation for providing the support
required to make the initial version of the collection available for gen-
eral use. We also are grateful to John Ortiz Smykla for his work in
preparing the collection for use. We are pleased to once again express
our indebtedness to the Inter-university Consortium for Political and
Social Research for maintaining and providing access to the computer-
readable version of the collection and to the collection of historical
census data. Victoria Schneider contributed to the preparation of the
data collection for use and first brought it to the attention of one of us.
Although she decided not to participate in the effort reported here, her
early assistance was of considerable value. We are grateful as well to
Erik W. Austin of the Inter-university Consortium for Political and Social
Research who advised us of characteristics of the various data collec-
tions we have used. Special thanks also to Walter Stubbs, government
documents librarian, and to other members of the staff of Morris Li-
brary at Southern Illinois University at Carbondale.

James Q. Graham read an early version of our manuscript and
made many helpful comments and suggestions. We appreciate his ef-
forts. We also are grateful to several anonymous readers. Although we
were unable or unwilling to follow all of the suggestions, their com-
ments made this a better book. The two authors are, of course, equally
responsible for its shortcomings.

Xiil



This page intentionally left blank.


yanulada
This page intentionally left blank.


Introduction

This book is concerned with the long-term trends in the use of capital
punishment in the United States, and in areas that would become part
of the United States, from the colonial period onward. The book fo-
cuses on four basic questions: How frequently has the death penalty
been used, and how has the frequency of use changed? Where was the
death penalty used most frequently? What were the offenses charged?
What were the characteristics of the executed? As will become clear, the
first two questions can be addressed more successfully than the third
and fourth. All four, however, are fraught with serious ambiguities.

We also attempt in what follows to take lynching into account.
Lynching was, of course, a criminal act whether carried out by vigilan-
tes, Klansmen, or unorganized mobs, and as such it might be seen as
being outside the purview of a book concerned with the legal use of the
death penalty. The line between lynching and the legal use of the death
penalty, however, was often far from clear. To distinguish between lynch-
ing, on the one hand, and a legal execution, on the other, of an African
American following a hasty trial before a white jury, carried out under
the watchful eye of a nascent lynch mob and explained as necessary to
prevent a lynching, might seem a distinction without much in the way
of meaningful difference.!

How many such “legal lynchings” actually occurred will never be
known. It is clear, however, that during the nineteenth and the earlier
twentieth centuries lynching had the approval of many leading political
figures and, at least in some areas of the nation, a sizable segment of
the public. Lynching was treated as, and many probably believed it to
be, a legitimate alternative to legal processes. These matters to the side,
lynching claimed large numbers of victims and was, as a consequence,
an important element in the context of the legal use of the death pen-
alty. In some regions and time periods victims of lynching exceeded the
number legally executed and effectively negated trends in the legal use
of the death penalty.
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The issues addressed in what follows are, we believe, of consider-
able intrinsic importance, although aside from the work of specialists
they often are left unconsidered in studies of American social and po-
litical history. They also reflect, however, a number of broader and
interrelated issues bearing upon the changing nature of national culture
and institutions. Three of these issues were of particular importance in
shaping the temporal and geographic change and variation in the inci-
dence and nature of capital punishment.

One involves the characteristics and development of the institu-
tions, laws, and practices governing criminal justice in the United States,
which were themselves also reflections of the larger society. In his con-
cluding chapter of the history of crime and punishment in the United
States, Lawrence M. Friedman writes that

... the criminal justice “system” is not a system at all. This
particular mirror of society is a jigsaw puzzle with a thou-
sand tiny pieces. No one is really in charge. Legislatures
make rules; police and detectives carry them out (more or
less). Prosecutors prosecute; defense attorneys defend; judges
and juries go their own way. So do prison officials. Every-
body seems to have veto power over everybody else. Juries
can frustrate judges and the police; the police can make
nonsense out of the legislature; prison officials can undo
the work of judges; prosecutors can ignore the police and
the judges.?

The history of capital punishment well illustrates the point and, if any-
thing, adds additional dimensions. If the notion of system implies a measure
of uniformity—the same crimes, same legal procedures, same sentences,
and same implementation of sentences—then the use of capital punish-
ment has historically lacked systemic properties. The use of capital pun-
ishment has not only changed over time, its use also has varied from one
area and jurisdiction to another and from one ethnic, racial, and social
group to another. Variation is compounded when lynching is added to the
context of the legal use of the death penalty. In these terms change and
variation in the use of capital punishment provide an indication of the
characteristics and patterns of development of the criminal justice system
and, in some sense, of society more generally.

A second broad issue concerns the social biases characteristic of the
United States and its various regions and jurisdictions. It will come as no
surprise to learn that African Americans have been executed in dispropor-
tionate numbers during the history of the United States. Members of
other ethnic and racial groups also were executed in disproportionate
numbers. Apart from matters of race and ethnicity, it also will come as
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no surprise that the large majority of those put to death, whatever their
race or ethnicity, appear to have been of low economic status.

These disparities cannot be taken as no more than indications of
a discriminatory law and criminal justice system. We know on other
grounds that the historical law and criminal justice system was mas-
sively discriminatory and placed the poor at a disadvantage. The avail-
able evidence indicates, however, that violent and criminal behavior was
not evenly distributed across the various groups that made up American
society, and it is reasonable to believe that most of those put to death
actually committed the offenses charged or were guilty of similar of-
fenses. We also know that other and deeper social conflicts and tensions
within American society both shaped the law and criminal justice sys-
tem and played a major role in shaping individual behavior. Disparities
in the use of capital punishment can be seen, then, as providing a crude
indication of these deeper conflicts and tensions.

The history of capital punishment also reflects a third aspect of
American history, the incidence and role of violence. This is not to
assume that the historical incidence of capital punishment is a reliable
and consistent indicator of the incidence of violence in America. The
large majority of those executed were charged with violent offenses,
usually some form of homicide often accompanied by other offenses.
Thus it is reasonable to at least suspect that the frequent use of the
death penalty tended to occur in areas marked by high levels of vio-
lence. Similarly, the weaker assumption that the incidence of capital
punishment provides in any straightforward fashion a satisfactory indi-
cator of the incidence of homicide or other capital crimes also is unten-
able. While a relation undoubtedly did exist, such an assumption is
undermined by historical change in the definition of capital crime and
by a wide variation in the incidence of capital punishment from one
time period, jurisdiction, and ethnic, economic, and social group to
another. These variations allow ample room for the intervention
of other factors in addition to crime rates in determining the incidence
of capital punishment.

The incidence of capital punishment is, however, a measure of one
type of violence. Capital punishment is, after all, a form of violence,
and the most extreme form that organized society can legally impose on
its members. As such, one measure of the role and incidence of violence
in the history of the nation is the frequency and the conditions under
which capital punishment has been used to maintain social order, how-
ever social order has been defined and whatever has been presumed to
be the relationship between punishment and the maintenance of order.

Although concerned with the long sweep of American history, this
study is limited in a number of respects. The bulk of the investigation
focuses on the years prior to 1945. During the years immediately



4 Introduction

following, the use of capital punishment declined sharply—it was briefly
discontinued in 1972 but resumed in 1977. The years after 1977 seem
to constitute something of a different era in the use of the death penalty.
The numbers put to death have not reached the levels of the pre-World
War II years, and a degree of centralization of control over capital
punishment has occurred largely through the intervention of the federal
courts. Examination of the incidence of capital punishment and sentenc-
ing after 1977 indicates both persistence and change in trends and
patterns characteristic of the years before 1945. These differences and
elements of continuity have provoked considerable scholarly contro-
versy centering in part on questions concerning whether, or in what
degree, they reflect persistent systemic racial, ethnic, and class discrimi-
nation. We note these disagreements and touch upon some of their
dimensions. We do not attempt to reconcile them.

Our examination of the history of capital punishment is primarily
descriptive in nature. We trace and examine long-term trends and re-
gional variations in the use of the death penalty, and we attempt to
place these trends and variations in the broader context of American
history. At various points, but particularly in concluding chapters, we
note explanations sometimes offered for violence in American history as
they seem to apply to capital punishment, and we suggest rather obvi-
ous factors that are clearly related to change in the use of the death
penalty. Racial and ethnic discrimination and the relations between racial
and ethnic groups more generally are clearly among these factors, as are
differences in economic condition. Although difficult to demonstrate,
change in the age structure of the national and regional populations was
probably also a factor shaping the history of capital punishment.

We have found as well that trends and patterns characteristic of
the history of capital punishment seem to parallel formulations devel-
oped by Norbert Elias. Elias describes a “civilizing process” character-
istic of the development of societies that shaped manners, personal
behavior, and the relations between social groups and also worked to
control and regulate violence.* These formulations, particularly as ap-
plied to punishment by David Garland, provide suggestive explanations
for aspects of the history of capital punishment across the sweep of
American history.* We do not attempt, however, to demonstrate or
weigh the precise relevance of these factors and possible explanations
through rigorous causal or other analysis. Our primary goal is to trace
and demonstrate trends and patterns in the use of capital punishment
across the course of American history.

Similarly, we have not attempted to dramatize our examination of
the use of the death penalty, although it would be easy to do so. Ample
descriptions are found of gruesomely botched executions as well as
those that were carried out with at least a measure of humanity and
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dignity, although to combine deliberate infliction of death with notions
of humanity and dignity may appear as something of an oxymoron.
Many stories exist about trials that were no more than kangaroo courts,
but also about trials that seem eminently fair. Similarly, abundant ex-
amples are found of crimes so horrid that execution hardly seems an
adequate retribution. On the other hand, many examples of the use of
the death penalty seem far out of proportion to the offenses committed
if, indeed, an offense was actually committed. We have attempted,
however, to minimize the use of anecdotes. The simple fact is that given
the paucity of evidence, it is impossible to know which of the many
available anecdotes could be seen as in any sense typical of the general
practices of particular times and places. In our view, the selection of
anecdotes inevitably provides a biased perspective. In our view as well
whether capital punishment is supported or opposed, its history is in
itself a sufficiently sad and tragic story and requires no embellishment
or dramatization.

DATA SOURCES

As in the case of other forms of violence in the United States, an
examination of long-term historical trends in the use of capital punish-
ment has presented major obstacles. Historical information bearing upon
the use of the death penalty has existed only in scattered and often
fugitive form. Historical record keeping was imperfect, the decentral-
ized nature of the nation meant that records also were decentralized,
and records of the use of the death penalty, as other historical records,
have been subject to the usual ravages of time. Even limited work in the
relevant historical sources, moreover, sometimes gives the impression
that during much of their history Americans were often indifferent to
the use of capital punishment with the consequence that careful records
of its occurrence were not always kept. Newspaper and other accounts
of historical executions often treated them as being of only passing
significance and, aside from an occasional spectacle, of limited and
transitory interest. Characteristics of the executed that are important
from a historical perspective were seemingly often of little interest to
people at the time. These matters to the side, the nature of historical
source material has been a major obstacle to the systematic investiga-
tion of the use of the death penalty.

To examine the history of capital punishment we have drawn
upon several bodies of data. The most important of these was collected
by M. Watt Espy. Indeed, it is due to Espy’s work that it is possible at
least to begin to address basic questions concerning the historical use of
the death penalty. In 1970, working out of his home in Headland,
Alabama, and on the basis of his personal financial resources, Espy
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began the work of systematically identifying and collecting information
on all legal executions in the United States, or in areas settled or occu-
pied by Europeans that would become part of the United States. The
magnitude of this task will be apparent. On the order of two thirds of
all executions in American history were carried out at the local level. To
identify and collect even limited information on these executions in-
volved widely scattered and diverse sources, including a variety of local
repositories, court and other governmental records, local and regional
newspapers, and local histories, as well as other sources.

Espy subsequently moved the project to the University of Ala-
bama, and by the mid-1980s he had compiled information on over
14,000 executions, beginning with the first European executed in
Jamestown in 1608. Working at the University of Alabama with the
assistance of Professor John Ortiz Smykla, and with support provided
by the National Science Foundation and the University of Alabama Law
Center, this segment of the collection was organized and converted to
usable computer-readable form. This version was then supplied to the
Inter-university Consortium for Political and Social Research (ICPSR) to
be distributed for scholarly use. Corrections subsequently provided by
Espy were then made, and a second version of the collection was re-
leased in 1992. Although information for particular cases and variables
understandably is sometimes missing, the collection includes the ethnicity,
sex, and age of the executed, the place of conviction and execution, the
method of execution, and the offense charged, as well as limited addi-
tional information.’* The Espy project continued, and by March 1996,
Espy had identified and collected information bearing upon well over
4,000 additional executions. Espy’s project is ongoing, again being car-
ried out in his home in Headland and on the basis of his own resources.
There can be no doubt that his work will produce evidence and infor-
mation about still additional executions.

In what follows we draw upon the 1992 revised computer-readable
Espy file supplied by the ICPSR. Espy also has been kind enough to
supply us with summary information bearing upon over 4,000 execu-
tions identified between 1985 and early 1996. We have combined this
additional information with the 1992 revised ICPSR version of the
collection. This combined data collection provides the primary basis for
our examination of capital punishment.® Data from executions after
1945 are from the Death Penalty Information Center.’

Characteristics of the combined Espy collection are discussed in
greater detail in the Appendix of this book, which explores as well some
of the strengths and weaknesses of the collection, and the characteristics
of the collection are noted in the text and footnotes that follow as they
relate to particular generalizations or categories of generalizations. The
Appendix also describes work directed to assessing the reliability of the
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collection. These include comparison with other and more limited com-
pilations, with a variety of relevant secondary works, and a limited
examination of original sources.

On the basis of this work we have developed considerable
confidence in the collection as a source of a reasonably accurate view
of the use of the death penalty in American history. As the Appendix
indicates, it is likely, as would probably be expected, that the collection
is relatively less complete for the earlier years and for the Southern and
Border states. It is likely as well that in the future additional executions
will be identified either by Espy or others, and it is virtually certain that
the collection includes an unknown number of spurious cases. Even so,
we believe that the collection provides a sound basis for an approxima-
tion of the ethnic, geographical, and temporal distribution of executions
in American history. Our confidence is increased by the degree to which
the patterns and relations identified through the examination of the
collection conform to prior expectations. Information bearing upon the
characteristics of the executed, the offenses charged, and the methods of
execution is less complete, as we indicate. In these areas as well, how-
ever, the observed patterns are highly predictable, and our confidence in
our findings is thereby increased.

To avoid possible confusion, we should note that we do not treat
the Espy collection as a sample in either the dictionary or technical
sense of that word. In the first place, the collection was not intended as
a sample but is an effort to collect information on the total universe of
legal executions carried out in American history. Because of the nature
of historical sources and record keeping, that effort could not be en-
tirely successful. However, the direction of biases characteristic of the
collection is known or can be reasonably assumed, and the consequences
estimated in at least general ways. One consequence of this approach is
that we often treat small numbers as real values—as approximations of
historical reality—not as only the possibly erroneous products of inad-
equate sampling.

Sources for examination of lynching and their characteristics also
are discussed in greater detail in the Appendix. These sources present
many of the same difficulties as sources for the study of capital punish-
ment in even more serious ways. Sources of information are widely
scattered, often in the form of local and regional newspaper accounts.
The problem is compounded by the fact that lynching was a criminal
act that usually did not result in official records, except on the rare
occasions that perpetrators were the subjects of criminal action. As a
consequence, nothing exists that approaches a complete list of lynchings
or of the names and characteristics of victims. Here again, however, we
have benefited from the work of others. Stewart E. Tolnay and E. M.
Beck supplied data on lynching for ten Southern and, in our definition,
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Border states for the years 1882-1930 that they used in their study A
Festival of Violence: An Analysis of Southern Lynchings, 1882-1930.
For three additional Border and Southern states we have used compi-
lations published by George C. Wright and W. Fitzhugh Brundage.” For
the rest of the nation, several older compilations, including the National
Association for the Advancement of Colored People publication Thirty
Years of Lynching, have been used.!’ The characteristics and limitations
of these sources also are discussed in an appendix. Richard Maxwell
Brown, in Strain of Violence: Historical Studies of American Violence
and Vigilantism, provides estimates of the numbers lynched by orga-
nized vigilante groups from 1767 through 1904."

In relating the incidence of executions and lynchings to popula-
tion, we have used the extensive files of historical computer-readable
data also drawn from U.S. Census reports related sources, maintained
by the ICPSR."? In using these data, however, we also have drawn upon
the corrections and additions at the state level to the original census
reports provided by the Historical Statistics of the United States. We
have also relied upon the Historical Statistics for estimates of the colo-
nial population.’

All of the data sources that we have employed are imperfect, and
all are marked by an error of one sort or another. We attempt to call
attention to these imperfections as they may affect our interpretations
and inferences. Suffice it to say here that the data sources provide an
approximate view of the historical incidence of capital punishment. The
degree of approximation varies from one time period and region of the
nation to another, as does the possible type and magnitude of error. We
believe, however, that what follows is a valid approximation of histori-
cal reality.

This book is, in short, based upon “secondary analysis,” that is,
mostly upon data collected by others in some cases for purposes other
than historical investigation. We have spent some time working in the
relevant primary sources mainly for purposes of verification. We have
come to recognize that the limitations of the data that we have used are
in considerable measure a reflection of the primary sources and to
appreciate the work of original data collectors.



Chapter 1

The Death Penalty in
National Perspective

From the very beginning capital punishment has been an integral part
of American history. The first execution of a European in what would
become part of the United States was in Jamestown in 1608, only a few
months after the colony was founded.! During the next twenty years
only occasional executions took place. By mid-century, some fifty people
had been executed. By the end of the seventeenth century, on the order
of 300 European, African, and Native Americans had been put to death.
One hundred years later, the number had grown to almost 3,000. While
the number of executions steadily grew, the population grew at a more
rapid rate. As a consequence, viewed in relation to population, the use
of capital punishment actually declined. Even so, by the end of 1945,
more than 17,000 people had been legally put to death.

This chapter examines the trends in the incidence, racial, ethnic,
and gender distribution of executions in the continental United States,
or what would become part of the continental United States, from 1608
through 1945. The incidence of capital punishment is examined both in
terms of the actual number of executions and in relation to population.
Both perspectives are, of course, valid and useful but for different pur-
poses, and each provides support for different generalizations.

In recent years, as is well known, a disproportionate number of
those put to death have been African Americans. This disproportion
appeared early in American history. Beginning in the early eighteenth
century, a majority of those executed in most years were of African
descent, and the pattern persisted. African Americans, of course, never
constituted a majority of the colonial or national population. When other
racial and ethnic groups are combined with African Americans, whites
appear as a distinct minority of those executed. The gender distribution

9
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of capital punishment is considered only briefly later. In American history,
the death penalty has been, very largely, a male monopoly.

FREQUENCY OF EXECUTION

During most of American history capital punishment has been charac-
terized by a long-term rising trend. The shape of that trend from the
early seventeenth century through 1945 is summarized in Figure 1.1.
Viewed in detail, the incidence of capital punishment, particularly dur-
ing the earlier years, fluctuated widely from one year to the next. To
somewhat smooth out these fluctuations and to facilitate relating the
number of executions to population at a later point, the figure gives the
average number of executions per year for each ten-year period through
1945. For these purposes, each period is centered on the decennial
census year and is defined as beginning with the year ending in six, as
1886, and closing with the next year ending in five, as 1895.?

Even when smoothed out in this fashion, the series is marked by
rather wide fluctuations. Despite these fluctuations, the rising trend in
the number of executions is clear. During the ten-year period from 1606
through 1615, the data collection records only two executions, both in
Virginia. The number rose to an average of about six per year for the ten-
year period from 1686 through 1695, and to approximately forty each
year during the ten years centering on 1790. One hundred years later
(1886 through 1895), an average of about 120 people were executed each
year, roughly two per week. High points in the number of executions
were reached during the twenty-year period from 1926 through 1945.
Over 1,500 individuals, an average of almost three each week, were put
to death during the years 1926 through 1935 and 1,491 during the next
ten-year period. Thereafter, the incidence of executions declined.

Since we know that data collection is continuing, and that addi-
tional executions will be identified, it is reasonable to ponder the degree
to which the trend in Figure 1.1 is a reflection of historical reality. It is
certainly possible that some of the extreme fluctuations, particularly
during the earlier years, may be indicative of executions that actually
occurred but have not yet been identified. At later points we discuss
other factors that also help account for some of these fluctuations.
These include the Revolutionary War and the Civil War, both of which
were accompanied by comparatively heavy use of the death penalty, and
help account for two of the peaks in the time series in Figure 1.1.

A more serious question concerns the degree to which the trend in
Figure 1.1 is the product of error in the form of executions that have
not yet been identified rather than actual historical change. As discussed
briefly in the Introduction and at greater length in the Appendix, it is
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likely that identification of additional executions will disproportionately
affect the series for earlier years and have less impact upon later years.
Even if this assumption were valid, however, to eliminate the apparent
rising trend it would be necessary to assume that the actual number of
executions that occurred during the earlier years was in fact many times
greater than the number that has been identified. Whether this is a
reasonable assumption is a matter to be pondered. Our conclusion is,
however, that the trend given in the figure is generally in accordance
with historical reality, although it might be somewhat attenuated by the
identification of additional executions in the future.’®

Race and Ethnicity

It is clear that over the long sweep of American history, racial and
ethnic disparity in the use of the death penalty has been of substantial
magnitude. Table 1.1 gives the average number executed for five racial
and ethnic categories and for those of unknown ethnicity summarized
by ten-year periods, as in Figure 1.1.* As can be seen, about half of
those executed during the period were of African descent. As can also
be seen, this discrepancy appeared in the early eighteenth century and
continued thereafter except for the periods encompassing the Revolu-
tion, the War of 1812, and the Civil War, when the number of whites
executed exceeded the number of African Americans. If the other ethnic
groups are combined with African Americans, then the combined group
constituted a clear majority from the early eighteenth century onward.
Whites, of course, made up a majority of the national population dur-
ing most of American history. They were only a minority of those
legally put to death.

Most of those executed in American history were African Ameri-
can or white. Members of other ethnic and racial groups also were put
to death, but in significantly smaller numbers. These executions tended
to reflect patterns of national expansion and settlement. Comparatively
large numbers of Native Americans were put to death during and fol-
lowing King Philip’s War (1675-1676). The numbers declined thereafter
but rose again in the nineteenth century to high levels during the last
half of that period reflecting the penetration and settlement of the far
West. The number of Hispanics put to death also rose in the nineteenth
century and continued at comparatively high levels in the twentieth.’
Execution of Asians, usually Chinese, began in the late nineteenth cen-
tury and continued in the following years. As will be seen in subsequent
chapters, executions of members of all three of these ethnic groups
followed predictable regional patterns.

Here again, it is reasonable to ask whether, or to what degree, the
patterns that appear in Table 1.1 are the product of imperfections of the
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available data rather than reflections of historical reality. As can be
seen, the number whose ethnicity is unknown is sometimes trouble-
somely large. It is impossible to know the ethnicity of these individuals,
but it is possible to ponder on the basis of assumption how the distri-
bution of capital punishment between these ethnic groups would appear
if the ethnicity of these individuals were known.

If it were assumed, for example, that all of those given in the table
as being of unknown ethnicity were actually white, probably an ex-
treme assumption, then whites would still appear as a minority of those
put to death. Those classified nonwhite would still constitute a majority
of those executed both in terms of the total number during the entire
period and during most ten-year periods after the late seventeenth cen-
tury. African Americans would still constitute the largest ethnic group
among the executed, again both in total numbers across the period and
during most ten-year periods. The margin of difference between whites
and other groups taken individually or in combination would be nar-
rower, but whites would remain in the minority. Various other assump-
tions of different degrees of plausibility also could be made. These
would not undermine, however, the basic pattern characteristic of the
table. Groups classified nonwhite have been more frequently executed
in American history. Whites have been in a minority, despite their ma-
jority status in the national population.

Gender

We have information on gender for approximately three fourths of the
known executions prior to 1945. The large majority of these individuals
were male, and less than 3% were women. Although the number of
women executed tended to increase until the late nineteenth century,
women constituted a declining percentage of those put to death. Of those
executed during the seventeenth century for whom information on gender
is available, thirty-nine were women. In the eighteenth century the num-
ber rose to ninety-eight and to 178 in the nineteenth. In the twentieth
century prior to 1945 only twenty-eight women were executed. For each
century women constituted, respectively, approximately 25%, 7%, 3%
and less than 1% of the total number put to death.

The available evidence suggests that the ethnic distribution of the
women put to death was characterized by, if anything, a more pro-
nounced racial disparity than the total group of those executed. Of all
women executed, some 57% were African Americans as compared to
about 35% white. About 6% were of unknown ethnicity, and 2% were
members of other ethnic groups. If more complete information was
available, then it is unlikely that these ethnic disparities would be much
changed. It seems unlikely as well that more complete information would
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show that women constituted a significantly larger proportion of the
total number of people put to death.

RATES OF EXECUTION

The number of individuals executed is of considerable historical inter-
est. The data series summarized in Figure 1.1 indicated that prior to the
mid-twentieth century the death penalty was used with increasing fre-
quency and became an increasingly prominent fact of national life.
From one perspective, that increase is as would be expected. All other
things the same, as the population increased it might be expected that
the number executed would also increase, unless there was some change
in the factors governing the imposition of the death penalty, the change
in the rates of capital crimes, or some combination of the two. It also
is the case that if increased reliance was placed upon the death penalty
as a means to cope with crime and violence, then it could be expected
that the rate of executions in relation to population, not simply the
number of executions, would increase.

This is not the pattern that appears. Figure 1.2 gives the average
number of executions per 100,000 population for each decade from the
early seventeenth century through 1945.° In estimating the number of
executions for this calculation, the same procedure was used as in pre-
paring Figure 1.1. That is, the average number of executions per year
was calculated for each ten-year period, and the averages were then
divided by the national population as estimated or enumerated at the
end of each decade to extract the rate of execution per 100,000 popu-
lation. Calculations for the years before 1790 are based upon estimates
of the colonial population at each decade. Those for 1790 and after are
based upon the decennial censuses of the United States.” The population
figures used in the figure are for the white and African American popu-
lations.® Other population groups were not consistently enumerated
until the late nineteenth century and in some cases even later.

As figure 1.2 indicates, the rate of executions in relation to popu-
lation is marked by historical decline rather than increase.” As Figure
1.1 indicated, only a small number of executions are recorded as occur-
ring in the seventeenth century. While the number of executions grew
prior to independence, it remained small in comparison to later years.
In this sense it is accurate to say that the colonists made relatively little
use of the death penalty.!® Because of the very small population during
these years, however, this small number of executions translates into
very high execution rates. The two executions during the years 1606—
1615 translate into a rate of approximately 5.7 persons per 1,000
population, or approximately 57.1 per 100,000. The rate of executions
quickly declined to an average of approximately 13.0 per 100,000 in
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the following ten-year period, and succeeding years were marked by
further decline. As examples, in the ten-year period, from 1686 through
16935, the average rate of executions remained at approximately 2.2 per
100,000. During the years 1756 through 17635, the average rate was 1.4
per 100,000. This compares with an average rate of approximately 0.12
per 100,000 during the years 1926 through 1935, a high point in the
total number of executions. Viewed in relation to population, the colo-
nies appeared to have made considerable use of the death penalty, at
least when compared to later periods in American history.

The series given in Figure 1.2 is marked, particularly in the sev-
enteenth and eighteenth centuries, by sharp fluctuations from one ten-
year period to the next. The trend, however, is downward. In the
seventeenth and eighteenth centuries, the trend was irregular and marked
by sharp surges, especially in the periods 1676 through 1685 (to a little
over three per 100,000), 1716 through 1725 (to about 3.7), 1736 through
1745 (to approximately three per 100,000), and 1766 through 1785 (to
slightly less than two per 100,000). Some of these surges are explicable
in terms of unusual events discussed in the following chapter. In the
later years of the century the rate began a long-term and relatively
regular decline that carried over into the nineteenth and twentieth cen-
turies. In the nineteenth century the rate was consistently below .4 per
100,000 and below .2 per 100,000 in the twentieth. Based upon the
sheer numbers of executions, in short it is accurate to say that the use
of the death penalty increased from the early seventeenth century through
the 1930s. Viewed in relation to population, however, the use of the
death penalty appears to have declined rather steadily.

Once again, it will be obvious that the trend displayed in Figure
1.2 is marked by bias related to at least two sources. It is likely, as
discussed earlier, that the number of executions is underreported, par-
ticularly for the earlier years. At the same time, the population data
used in constructing Figure 1.2 almost certainly underreport the actual
African American and white populations. The estimates for the colonial
period, it is likely, underestimate both the African American and white
populations, although the underestimate is probably more serious in the
case of African Americans in the seventeenth century.!" It is very likely
that the census enumerations also involve undercounts of magnitudes
on the order of 10% or more for the early years. The censuses became
progressively more accurate for later years, although even the most
recent censuses are thought to involve undercounts.!?

It will be recognized that these two sources of bias have opposite
effects on the series displayed in Figure 1.2, and that they also affect
calculation of rates for other purposes. Obviously, to the degree the
number of executions is undercounted, the rate of execution is deflated
below the actual values. To the degree that population is underesti-
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mated, the rate of executions is inflated above actual values. There are
no grounds, however, for assuming that the two sources of bias cancel
each other out, although they do work in opposite directions. At the
same time, there also are no grounds for believing that the downward
trend in the average yearly rate of executions can be accounted for
solely as a consequence of the biases or other inaccuracies characteristic
of the available data. To eliminate the trend shown in the figure, it
would be necessary to assume very large, and probably unlikely,
undercounts of the population or executions, or a combination of both.

It appears, then, that the rate of executions in relation to popula-
tion has diminished rather consistently, and by a considerable magni-
tude over time. To illustrate the point, if the rate of executions per
100,000 population for the years 1786 through 1795 (.81) had per-
sisted, then an average of almost 1,000 people would have been ex-
ecuted each year during the period 1926-1935 rather than the actual
average of approximately 152 per year. It is unlikely that a decline of
this magnitude in the annual average number of executions can be
explained by incomplete data or other configurations of data error.

These elements of bias also affect in unknown ways execution
rates calculated for racial and ethnic groups. Execution rates for African
Americans and whites taken separately are given in Figure 1.3.1% As
indicated earlier, rates for other groups cannot be calculated because of
lack of population data. As can be seen, after the seventeenth century
the execution rates for both groups tended to decline. The decline in
white rates, however, began earlier and is more precipitous than the
decline in the rates for African Americans. The African American rates
also tend to be more volatile and marked by more and wider fluctuations.
Particularly for the earlier years, this characteristic is in part a product
of the smaller African American population. The very high figure for
the period 1636-16435, for example, reflects the execution of a single
African slave in 1641. The colonial population of African descent is
estimated as being less than 600 in 1640.

What is striking about the figure is the marked disparity between
the African American and white rates. Beginning early in the seven-
teenth century, African American rates of execution have been, with a
single exception, consistently higher than the rates for whites. The drop
in white rates compared to the rates for African Americans also is
apparent. By the mid-seventeenth century white rates had dropped be-
low four per 100,000 and to below one per 100,000 by the middle of
the following century. Before the end of the nineteenth century they had
fallen below .1 per 100,000 and remained essentially stable at these
levels. In contrast, African American rates did not fall consistently be-
low one until late in the nineteenth century, and they never fell below
.56 per 100,000.
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The differences between the two groups shown in Figure 1.3 are
of very considerable magnitude. The point can be made more clearly by
looking at the ratio of African American to white average rates of
execution in Figure 1.4." As will be recognized, a ratio above 1.0
indicates that African American rates were higher than white rates, and
a value below 1.0 indicates that African American rates were lower. The
ratio of African American to white execution rates tended to rise across
the entire period, although the series is quite irregular. In the eighteenth
century the ratio rarely exceeded 6.0. That is, the African Americans
were rarely executed at rates more than six times that of whites. In the
nineteenth century and the first half of the twentieth, the ratio was
usually above 8.0. During the last decade (1935-1945) of the period,
the ratio of African American to white rates of execution was over
10.0." Put differently, from the early nineteenth century through the
mid-twentieth African American rates of execution were, on average,
nearly nine times that of whites.

Viewed in relation to population, use of capital punishment de-
clined during the course of American history for both African Ameri-
cans and whites. It is probable that the rate at which other ethnic
groups were put to death also declined, but that can be only a matter
of speculation, since information about population is unavailable for
these groups. The comparative pattern of change in rates of execution
for African Americans and whites, however, was more than a matter of
simple decline. From the mid-sixteenth century onward, the rate in
relation to population at which African Americans were put to death
almost consistently exceeded that of whites. While rates of execution
declined for both groups, the discrepancy between the groups increased.
In the twentieth century the difference between the groups was greater
than it had been in the eighteenth.

CAPITAL OFFENSES

The number of offenses defined as capital was smaller in the North
American colonies than in England at the time. Even so, a lengthy list
of offenses in the various colonies could result in execution, and the list
was certainly longer than it would become in later years. Beginning as
early as the latter seventeenth century, capital punishment was increas-
ingly restricted to offenses that involved the death of a victim. The
death penalty was never restricted exclusively to lethal offenses. Various
other crimes remained subject to execution, but by the 1940s the num-
ber was relatively small, and in practice executions for these offenses
were rare.

This process of redefinition, both in de jure and de facto terms,
can be observed behaviorally by examining the offenses that led to
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execution. That examination will be imperfect. Information is available
on the offenses charged for approximately 75% of known executions
from the beginning of the colonial period through 1945. The precise
number of executions for offenses that did not involve a death cannot
be established. It is possible, however, to establish the approximate
minimum number that were put to death for such offenses.

In the colonial and revolutionary period, only about half of all
known executions were for offenses that involved the death of a victim.
The rest were for a variety of other offenses with various forms of theft
and robbery, including forgery and counterfeiting, which constituted the
largest category—about three out of ten executions. In the years that
followed, lethal offenses accounted for an increasing proportion of all
executions. During the period 1786 through the end of the Civil War
approximately seven out of ten executions were for offenses that in-
volved a death. The proportion rose to nine out of every ten executions
during the period 1866-1945. (The other offenses that led to execution
are discussed in somewhat greater detail in following chapters.)

Change in the crimes that led to execution can be seen more
clearly in Figure 1.5, which provides for known executions of African
Americans and whites the percentages that did not involve the death of
the victim. For the seventeenth and eighteenth centuries the series is
quite irregular, and no clear trends are apparent. During the following
years, in contrast, the percentage of executions for nonlethal offenses
declined steadily and relatively consistently for both groups. After the
Civil War, however, the percentage of African Americans executed for
nonlethal offenses gradually increased, and in the ten-year period, 1936-
1943, it reached levels not seen since the early nineteenth century. The
white percentage of nonlethal offenses also increased, but the increase
was substantially less than that for African Americans and limited to
the period 1926-1945.

Beginning in the late eighteenth century the series takes on a
clear bias for African Americans. The percentage of African Ameri-
cans executed for nonlethal crimes was consistently higher than the
percentage of whites. For both groups the percentage executed for
lethal crimes increased across the nineteenth and twentieth centuries,
but the percentage was consistently higher for whites than for African
Americans. Although the differences persisted, they were smaller after
the Civil War than in earlier years. While capital crime was redefined,
the consequences were, in practice, usually more beneficial to whites
than African Americans.

While execution for most nonlethal offenses either declined or was
discontinued prior to 1945, rape, attempted rape, and rape with other
offenses such as burglary or robbery were exceptions.!® Here again,
executions for these offenses were marked by a clear ethnic bias. After



®©

=

-

2

[ =

)

[ =]

c

- @©

s L

™

@ @ B
e E L
o <

c -
2 3

£ E L
=« N
I(% -
T 1 T 1T 1T T 1 [—
e O © © o©o o o o o o o o
Q Q9 9 9 9 9 9 9 9 9 9o <9
e O o©Oo oo o o o o o©o o o o
o O 0O M~N © 1 < oo N @ 9Tr 1|—
=

abejuaoiad

Ten-year period

Figure 1.5 African American to white executions for known nonlethal crimes as a percentage of total

executions, 1606-1945



The Death Penalty in National Perspective 25

the seventeenth century the percentage of African Americans put to
death for rape was consistently greater, often many times greater, than
that of whites.!"” Moreover, in the decades of the late nineteenth century,
the percentage of African Americans executed for rape increased.'® Most
of the increase in the number of African Americans executed for non-
lethal offenses was due to the increase in the number put to death for
rape. The number of whites executed for rape also increased in the early
twentieth century, but the numbers were far smaller than for African
Americans. The offenses for which other ethnic groups were executed
underwent little change. The large majority of these groups, around
90%, were executed for crimes that involved the death of a victim.
Native Americans and Hispanics were sometimes executed for rape, but
the number was small.

From the seventeenth century through the 1930s the United States
made increasing use of the death penalty, however, this did not increase
as rapidly as the national population, and the rate of execution in
relation to population declined. Neither trend was entirely consistent,
but their presence is unmistakable. Capital crime was redefined particu-
larly from the latter eighteenth century onward. The number of offenses
that carried the death penalty was progressively reduced, and execution
was increasingly restricted, although never exclusively, to offenses that
involved the death of a victim. This progressive redefinition of capital
crime helps explain, at least in a direct sense, the decline in the rate of
execution in relation to population. From the early eighteenth century
onward, the use of capital punishment was characterized by clear racial
disparity. Although a majority of the national population, whites con-
stituted a minority of those put to death. The rate of capital punishment
for whites declined earlier and to lower levels than the rate for African
Americans, and the disparity between African American and whites
tended to increase. While capital crime was redefined for both groups,
the redefinition tended to be more meaningful for whites than for
African Americans.

A complete explanation for the gap between the number and rate
of African American executions as compared to white executions is not
available. A racially discriminatory legal system and pervasive racial
prejudice within white society were certainly part of the explanation, as
we discuss more fully at various points later. The legal system also
placed the poor at a disadvantage, which impacted more heavily upon
African Americans, who were disproportionately poor. Research con-
cerned with the years since 1945 indicates that rates of violent crime are
higher among African Americans than among whites. If the same pat-
tern prevailed in earlier years, it would also help explain the interracial
gap in numbers and rates of execution. The hypothesis that historical
crime rates were higher among African Americans than whites is in
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some degree self-confirming. In a number of areas of the nation, par-
ticularly the South and the Border regions, many more crimes carried
the death penalty if committed by African Americans than if committed
by whites. African Americans also resisted slavery and white domina-
tion by slave rebellions and during and after slavery by individual and
other forms of group action. To the degree that resistance was violent,
execution could be the result, which also worked to inflate the number
and rate of African American executions.

These issues to the side, it is certainly possible that in the past
other forms of violent offenses were committed more frequently by
African Americans than by whites. Unfortunately, these possibilities
cannot be tested. Systematic and reliable data on historical crime rates
do not exist. It is possible—even likely—that all of these as well as other
factors, and their interaction, contributed to the historical gap between
African American and white execution rates. We have no way to distin-
guish between and assign relative importance to these various possibili-
ties. We do know, however, that racial discrimination and prejudice
were part of the story.



Chapter 2

The Colonial and
Revolutionary Eras

The use of capital punishment underwent radical change over the course
of American history. It also differed from one part of the nation to
another, and for that matter, from one jurisdiction to another. The
United States has never been homogeneous in cultural, demographic,
economic, or even institutional terms. As would be expected, the use of
the death penalty and the history of that use have reflected these differ-
ences. When the history of capital punishment is viewed in national
perspective, in the preceding chapter, many of these differences are
masked. This chapter begins the process of examining in greater detail
some of these temporal and regional differences.

The colonial and revolutionary years, in the use of capital punish-
ment, stand out as sharply different from later periods in American
history, just as they do in many other respects. Criminal justice in these
years often has been seen as rigid and harsh in the extreme. More recent
scholarship suggests that this picture is overdrawn. In the first place,
there was no single colonial criminal justice system. English law and
criminal justice practices were modified both deliberately and inadvert-
ently in the transit to the new world. What was imported to the colo-
nies often varied considerably, depending upon when given colonies
were founded, the characteristics of particular groups of colonists, and
prevailing needs and conditions. These differences were enduring, and
to further complicate matters, well before the end of the colonial period
what amounted to separate criminal justice systems for African Ameri-
cans and whites had emerged.!

It appears as well that in practice colonial approaches to criminal
justice could be highly flexible and were not as rigid and unbending as
they have sometimes been made out to be. Laws and the letter of the law
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were sometimes ignored and not enforced; more serious charges could be
replaced with those less serious; alternatives to criminal proceedings could
be found and apparently often were preferred; and in the case of capital
punishment, milder penalties often were substituted for execution.?

On the other hand, if the use of capital punishment is an indica-
tion, then it also appears that criminal justice in this period was harsher
than it would become in later years and certainly harsher than in the
latter twentieth century. Viewed in relation to population, the colonists
made heavy use of the death penalty—comparable, it appears, to use in
England during the same period. The offenses defined as capital differed
somewhat among the colonies, but in most colonies a dozen or more
offenses were punishable by death. Practices that now seem to involve
little more than personal and morality preference could result in execu-
tion. In the interest of deterrence and retribution, methods of execution
were sometimes used that seem cruel and barbaric in the extreme by
modern standards, although the use of such methods may have been
more the exception than the rule. Lesser penalties included whipping,
branding, and mutilation.

To accommodate differences in the use of capital punishment and
for purposes of summarization, this chapter and those that follow adopt
a regional approach. Of course, no regional scheme can fully accommo-
date the heterogeneity characteristic of the colonies or the later United
States. To better reflect historical reality, it also is sometimes necessary
to shift the perspective to individual colonies and states.

THE SEVENTEENTH CENTURY

Depending on how it is defined, the colonial and revolutionary period
encompasses over 175 years of American history, almost half the period
considered in this study. During these years the colonies underwent
extensive change and development, and these changes were reflected in
use of the death penalty. In view of these changes it is useful to examine
the seventeenth and eighteenth centuries separately, although the dis-
tinction is somewhat arbitrary. The seventeenth-century colonies were
frontier settlements with characteristics that resembled but were prob-
ably harsher than those of the nineteenth-century West. Across the period
the population grew, and the area of settlement expanded, but growth
and development also were marked by setbacks and reversals. A measure
of instability, periodic conflict, and hardship were facts of seventeenth-
century colonial life, and these characteristics undoubtedly colored the
use of capital punishment.

Only a relatively small number of executions took place in the
seventeenth-century colonies, as the preceding chapter indicates. Ap-
proximately 270 whites, Native and African Americans, and individuals
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of unknown ethnicity were executed during the years from the first
execution at Jamestown through 1695. Table 2.1 gives the number and
ethnicity of those executed for each ten-year period from the founding
through 1695.% For comparison with later periods, the executions are
grouped in four regions.* As can be seen, most of the seventeenth-
century executions (approximately 64%) took place in New England.
The best estimates indicate that only once during the seventeenth cen-
tury did New England account for as much as 50% of the population
of the mainland colonies. As the population increased, the number put
to death also increased, as did the ethnic diversity of the executed. The
large majority of those executed in all regions were of European extrac-
tion. The next largest group was composed of Native Americans. In
New England, during one conflict-ridden period that included King
Philip’s War, more than four times the number of Native Americans
than whites were put to death.

It is not entirely meaningful to look at the seventeenth-century
colonies only in regional terms after the fashion of Table 2.1. The
number of colonies was small, and the use of the death penalty tended
to be concentrated in a few areas. Over half of all executions took place
in what would become Massachusetts. Connecticut accounted for about
one in ten and Rhode Island for about one in twenty. All of the execu-
tions in the South took place in Virginia. In the Border region, some
thirty-five were executed in Maryland and two in Delaware. Of the
executions in the Middle Atlantic colonies, thirteen are known to have
occurred in New York, eight in New Jersey, and one in Pennsylvania.

The number of executions in New England, particularly in Mas-
sachusetts, increased sharply during the closing decades of the century.
The increase was in part a reflection of population growth, but it also
reflects several well-known and well-documented events. Forty-two Native
Americans were executed in New England, thirty-seven in Massachu-
setts, many of them probably in connection with King Philip’s war and
its aftermath. The number of Native Americans executed was probably
larger than indicated in Table 2.1. It appears that during the war and
its aftermath an unknown number were put to death immediately upon
apprehension under circumstances that did not or may not have in-
volved legal proceedings.’ Twenty more individuals, fourteen of them
female, were executed for witchcraft in Salem, Massachusetts, in 1692.°
The frequency of executions in Virginia also increased during the latter
part of the century. Almost two thirds of the executions recorded in the
seventeenth century occurred during the ten-year period 1676-1685. At
least twenty-three of these took place in connection with what has come
to be known as Bacon’s Rebellion.”

While the number of executions was small in comparison to later
years, the seventeenth-century population also was small, and viewed in
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relation to population, rates of execution were high (see Table 2.2). The
colonial population grew across the period. The New England popula-
tion in 1650, for example, is estimated (probably underestimated) as
approximately 23,000 whites and 380 of African descent. The number
of Native Americans is, of course, unknown. By 1690, the estimated
population of the region had reached 86,000 whites and 950 of African
descent, probably underestimates in both cases.® Population growth was
not accompanied by commensurate growth in execution rates. Rather,
execution rates tended to decline irregularly. Even so, at the end of the
period execution rates remained high compared to later years. During
the period 1686-16935, twenty-six whites and a single African American
were put to death in the New England colonies, an average rate of
about three per 100,000 population for whites and eleven per 100,000
for the African American population.

As would be expected, seventeenth-century execution rates appear
even more erratic when viewed at the level of individual colonies. In
Connecticut the execution of one African American, out of an African
American population estimated at thirty-five in 1670, meant an average
yearly execution rate of 286 per 100,000. During the next ten-year
period, the execution of three African Americans in Massachusetts, with
an estimated African American population of 170, netted an average
execution rate of approximately 176 per 100,000.° These very high
execution rates were not typical, as the table also indicates. During
most ten-year periods, the average yearly rates were significantly lower,
and in many periods no executions are known to have occurred. Even
so, the rates of execution were high compared to more recent years.

The erratic nature of the execution rates in Table 2.2 and imperfec-
tions of the available data complicate generalization. It appears, however,
that many more executions took place in New England, primarily in
Massachusetts, than in the other mainland colonies, where settlement and
population growth were slower. New England execution rates, however,
were not consistently higher than execution rates elsewhere in the colo-
nies. Execution rates, whether viewed at the regional level or at the level
of individual colonies, tended to decline irregularly across the period. Few
African Americans were put to death prior to 1695, however, the African
American population also was very small. The small number put to death
resulted in very high rates of execution, usually much higher than the
rates for whites. In contrast to whites, African American execution rates
showed no clear and consistent indication of decline.

THE EIGHTEENTH CENTURY

In the eighteenth century the population of the British mainland colo-
nies increased by a factor of a little over ten, from approximately 275,000
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African Americans and whites in 1700 to a little less than 3,000,000 in
1780. The older areas took on a measure of stability and maturity, but
the area of settlement continued to expand, and in the new areas what
amounted to frontier conditions usually prevailed. The ethnic composi-
tion of the colonial population also changed. Slavery was legal in all of
the colonies and became the dominant labor system in the Southern and
Border colonies and, for a time, in parts of the Middle Atlantic region
as well. With the adoption of the slave labor system, the population of
African descent also increased, in some areas more rapidly than the
white population.

As population increased, the use of the death penalty also in-
creased. During the period 1696-17835, there were 2,166 known execu-
tions in the mainland colonies, roughly an eightfold increase compared
to the period 1608-1695, somewhat less than the growth of population.
In the eighteenth century, the colonies also diverged in their use of the
death penalty, as Table 2.3 indicates.!® While the number put to death
increased in all four regions, the largest growth was in the Southern
colonies. During the period the number of executions carried out in the
Southern colonies grew with relative consistency. About 45% of all
executions during the period 1696-1785 took place in the South. The
New England population also grew in the eighteenth century, but that
growth was accompanied by little if any growth in the number ex-
ecuted. In the seventeenth century, most executions were carried out in
New England; in the eighteenth century, most took place in the South-
ern colonies. Frequency of executions increased to a greater degree in
the Middle Atlantic and Border regions than in New England. Growth
in these regions, however, was neither as pronounced nor as consistent
as in the South, particularly if the large number of executions, most of
them of whites, in the Middle Atlantic region during the revolutionary
period is excluded.

The ethnicity of the executed also changed. At the beginning of
the century more whites than African Americans were put to death in
the mainland colonies. By mid-century, the pattern was reversed. The
change was largely due to the Southern and, to a lesser degree, the
Border colonies. In the South, beginning in the period 1726-1735, African
Americans consistently outnumbered whites among those put to death
often by a margin of two or more to one. In the period 1696-1785,
approximately 65% of those executed in the South and 46% in the
Border colonies were African Americans. After mid-century, the number
of African Americans executed in New England and the Middle Atlantic
regions tended to decline, although the numbers were consistently greater
in the latter colonies than in the former. Native Americans continued to
be executed, usually charged with murder. As Table 2.3 indicates,
approximately half of the Native Americans known to have been executed
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were put to death in New England, most of them in Massachusetts. The
total number was small in comparison to African Americans and whites.

The series displayed in Table 2.3 is often marked by irregularities.
As in the seventeenth century, some of the valleys in the series may
reflect as yet unidentified executions; some of the peaks are explained
by particular events. The unusually large number of executions in the
Middle Atlantic region and New England during the period 1776-1785
can probably be accounted for by revolution and war. Some of these
executions were for war-related offenses, such as treason, spying, and
desertion; others were for more ordinary offenses, such as murder and
robbery, reflecting the troubles and dislocations of the period.!

Earlier fluctuations in the series also reflect particular events and
circumstances, some of which are worth summarizing for the indica-
tions they provide of the nature of colonial use of the death penalty.
British efforts to stamp out piracy, in which the colonies participated,
perhaps sometimes reluctantly, help account for the large numbers of
executions during the early years of the century. Of the fourteen execu-
tions in New England during 1696-17085, recorded in the Espy collec-
tion, six were for piracy and were carried out in Massachusetts on June
30, 1704. A few years later more concerted efforts to eliminate piracy
resulted in larger numbers of executions. Six more were executed for
piracy in Massachusetts on November 15, 1717. On July 19, 1723,
twenty-six were executed in Rhode Island. Executions for piracy also
took place in Virginia and South Carolina. In Virginia, four were ex-
ecuted in 1718 for that offense, and twenty-one more were executed in
South Carolina on August 11, 1718. All of the executions for piracy
were by hanging. The bodies of at least two of those executed in British
North America were left hanging in chains at harborside, where they
could be observed both from shore and from passing ships and could
serve as a warning.!?

Mass executions carried out for an alleged slave revolt also ac-
count for fluctuations seen in Table 2.3. Two of these, both in New
York, are particularly well documented. In 1712, twenty African Ameri-
can slaves were executed for slave revolt, in this case an alleged con-
spiracy to burn the town. One was hung in chains, possibly while still
alive, four were burned, and the rest were hanged.”® Again in 1741,
thirty African American slaves and four whites, two of them women,
were executed for what was believed to be a conspiracy to poison the
water supply. In this case thirteen were burned, and the others, includ-
ing all of the whites, were hanged.'* What has come to be known as the
Stono Rebellion in South Carolina in 1739 also resulted in the death of
a substantial number of whites and African American slaves. The exact
number is unclear but probably included between twenty-five and forty
slaves. How many, if any, of the “executions” of slaves involved any
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form of judicial proceeding also is unclear. Some were certainly put to
death without trial or other legal process.'””> None are included in the
Espy collection.

Obviously the particular events and circumstances summarized
earlier complicate the identification of trends and differences in regional
rates of execution in relation to population. Even so, on examination of
the average annual rates of execution for each ten-year period given in
Table 2.4 reveals racial and regional differences and similarities. The
most obvious of these is the difference between African American and
white rates of execution. With few exceptions, African American rates
are higher than white rates in all time periods and all four regions. The
exceptions are New England in the period 1776-1785, when no African
Americans are known to have been executed, and the three Middle
Atlantic colonies during the same period. In the latter colonies, it was
not simply a matter of decline in the number of African Americans put
to death. While in all three colonies the number of African Americans
executed declined, the number of whites executed increased sharply.
The Border colonies, Maryland and Delaware, during the twenty years
from 1706 to 1725, constitute the other exception. For the rest, African
Americans were consistently executed at higher rates than whites. The
pattern persists when the perspective is shifted to the rates for indi-
vidual colonies. Viewed at this level, the execution rates behave more
erratically, and more exceptions appear. Even so, in most of the colonies
during most time periods, African Americans were executed at rates
higher than whites.

Executions in Louisiana merit special comment. Colonial Louisi-
ana was, of course, not British, but was it ruled first by France, then by
Spain, and briefly again by France. Its ethnic makeup, legal system, and
traditions were different from those of the British colonies. In its use of
the death penalty, however, Louisiana tended to resemble the British
colonies, particularly the Southern and Border colonies. The number of
known executions in eighteenth-century Louisiana is small (forty-one),
and the list may not be complete, but most of those executed (twenty-
four) were African Americans. Eleven of the African Americans ex-
ecuted, eight of them on the same day in 1730, were charged with slave
rebellion. A single Native American slave also was put to death. These
executions are included in Table 2.3, but because of lack of population
data, they are not included in the calculation of rates of execution in
Table 2.4. An estimate of the Louisiana population in 17835 is available
and suggests that execution rates were at least roughly comparable to
those of the British colonies.!® The average annual execution rate for
African American slaves during the twenty years from 1776 to 1795
was more than eight per 100,000 and less than one per 100,000 for
whites. It appears that in Louisiana, as was usually the case in the
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British colonies, African Americans were executed at substantially higher
rates than whites.

More surprising in some respects is the comparison of rates of
execution between the regions. Particularly during the earlier years of
the eighteenth century, African Americans were executed in New En-
gland and the Middle Atlantic colonies at rates that often equaled or
exceeded those of the South and the Border region. Here again, the
same pattern tends to appear when individual colonies are compared.

Trends in rates of execution are more difficult to diagnose. Seen
in relation to population, the use of capital punishment declined in New
England, particularly if the high rate for whites during the revolutionary
years from 1776 to 1785 is excluded. Although the trends are not
entirely consistent, both African Americans and whites were executed at
lower rates at the end of the period than earlier in the century. The
pattern also tends to hold for all of the New England colonies viewed
individually. The pattern is less clear in the Middle Atlantic region.
African American rates of execution apparently did decline, even if the
high rates produced by the executions for slave revolt in 1712 and 1741
are disregarded. White rates, however, show little trend viewed either at
the regional level or from the perspective of individual colonies. In the
Southern and Border colonies, white rates of execution declined irregu-
larly. No clear trend in African American rates is apparent.

THE DEATH PENALTY IN COLONIAL AMERICA

The evidence suggests that capital punishment was in many respects a
different institution in the colonial period than it would come to be in
later years. Many more offenses were subject to the death penalty, and
viewed in relation to population, the colonists applied heavy use of the
death penalty at least by modern standards. As an example, during the
period 1746-17535, the execution rate for the combined African Ameri-
can and white population, the only population data available for the
colonial period, was 2.13 per 100,000 (see Figure 1.2). In contrast,
during the ten-year period 1926-1935, which encompassed the years
with the highest number of executions in American history, the average
execution rate was .13 per 100,000 for the total population of states
with the death penalty. For the period 1996-2003, the average rate was
.02, again for the total population of states with the death penalty.
African American rates were much higher, 6.1, .61, and .3 per 100,000,
respectively, for the three time periods.!”

Any effort to explain this frequent use of the death penalty in-
volves elements of speculation. It is clear, however, that the use of the
death penalty by the colonists was in accordance with their experience
with English practices. Only a few estimates of English use of capital
punishment are available. One estimate has it that between 1530 and



The Colonial and Revolutionary Eras 39

1630 as many as 75,000 were put to death, and this in a nation that
ranged in population from an estimated 2.77 million in 1541 to 4.7
million in 1621. English execution rates, estimated at twenty per 100,000
in the latter part of the sixteenth century, fell to an estimated ten per
100,000 in the 1630s and to one or two per 100,000 in the 1750s.'
These rates are roughly comparable to or a little higher than colonial
rates for whites with variations from region to region and one colony to
another. African American rates were, of course, much higher (see Tables
2.2 and 2.4). If the colonial rates for whites and African Americans are
combined—1.5 for the period 1696-1705 and 1.9 for the period 1746-
1755—then they appear roughly comparable to English rates.

It also is reasonable to believe that colonial attitudes toward death
were different from those of more contemporary times, and different in
ways that might be seen as conducive to frequent use of the death
penalty. Experience with death was closer, more direct, and more fre-
quent during the colonial years. The death rate was substantially higher,
and people usually died at home with their families, not in a hospital
or hospice. Religion also may have contributed to a different view of
death. For the devout, and many colonists were, death could be seen as
little more than a transition from one life to an eternal life of reward
or punishment. It also was the case that before the invention of prisons
few facilities or resources were available to the colonists to support the
long-term incarceration of those who committed serious offenses. From
these perspectives infliction of death might be seen as both necessary
and of lesser significance than it would be seen in more recent years.

Executions also played a different role in colonial life. They often
had, exactly how often is unclear, some of the characteristics and served
some of the purposes of a morality play. They were carried out in
public, drew large crowds, and were intended to do so. What amounted
to a ritualized pattern was followed, which served the purpose of deter-
rence by warning onlookers and others of the consequences of evil acts,
worked to demonstrate that retribution inevitably followed such acts,
and sought the repentance of the condemned and, vicariously, that of
the watching crowd. Sermons preached at executions, and the last words
of offenders, or words attributed to them, often were published and
disseminated to, it appears, an eager public.”” What proportion of co-
lonial executions actually followed this pattern is uncertain, but many
of them probably did in at least some respects.

Colonial use of the death penalty also differed from that of more
recent years in other ways, including the offenses for which people were
executed, the methods of execution employed, and even the treatment
of the bodies of those put to death. In colonial America people were
executed for their religious beliefs, for various sexual offenses, for witch-
craft and, among other offenses, for theft, counterfeiting, and forgery,
as well as for homicide. Extreme methods of execution were used,
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burning and breaking on the wheel among them. Some offenders were
hung in chains or dismembered after execution as a warning and deter-
rent to others, and as a form of retribution that was intended to con-
tinue after death.

That executions for offenses of this sort did take place, and that
extreme methods of execution were used, is well documented in the
secondary literature. On the other hand, how many were executed for
such offenses, and how often extreme methods of execution were used,
is less clear. The available data are of at least limited value for address-
ing such questions.?” On the basis of these data, it appears that at least
16% of known executions during the colonial and revolutionary period
were for offenses that involved homicide, sometimes in connection to
other offenses such as rape or robbery. At least 30% of those known
to have been executed were charged with offenses that apparently did
not involve a death. Put differently, we do not know how many were
executed during these years for offenses that involved the death of a
victim as compared to offenses that did not involve a death. We do
know, however, that a substantial proportion of known executions was
for offenses not involving a death.

Information on the offenses that led to execution varies in avail-
ability from one region and colony to another. The percentage of avail-
able information is largest for New England (about 64%), smaller for
the Middle Atlantic colonies (56%), and still smaller for the South
(about 46%). For the Border colonies the offenses charged are available
for only about 16% of known executions, too few to be useful. In the
former three regions, nonlethal offenses accounted for a substantial
portion of all known executions—approximately 42% of known execu-
tions in New England, 38% in the Middle Atlantic colonies, and 31%
in the South. Offenses that involved a death accounted for roughly 22 %
of known executions in New England, 18% in the Middle Atlantic
region, and 16% in the South. Information concerning the offenses
charged is unavailable for a large number of known executions. It would
be possible to assume that all of these executions were for offenses that
involved homicide. Even with such an assumption, however, it would
remain the case that a large proportion of known executions was for
offenses not involving a death.

The capital offenses for which colonial America is most notorious,
particularly in the popular literature, may have rarely led to the death
penalty. The available data indicate that only a little over 1% of the
known colonial executions were for witchcraft, and the episode in Sa-
lem accounts for most of those. Approximately 9% of the executions in
colonial New England were on charges of witchcraft, and the available
evidence indicates that executions for this offense were almost exclu-
sively confined to that region. Another 1% of known executions in-
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volved sexual offenses such as adultery and bestiality, and most of those
also occurred in seventeenth-century New England.

Lethal offenses, often accompanied by some other offense, consti-
tuted the largest single category of offenses that led to execution. The
other offenses that led to execution also are of interest. The second
largest category of offenses that resulted in execution was some form of
theft or robbery, including a few cases of counterfeiting and forgery.
Around 12% of those executed were charged with offenses of this sort.
The percentages varied, however, from one region to the other. Only
about 4% of those executed in New England were charged with some
form of theft. In contrast, 19% of those executed in the Middle Atlantic
colonies were charged with such offenses, more than were charged with
lethal offenses. About 12% of executions in the South were for offenses
involving theft. Approximately 18% of those executed in New England
were charged with piracy. Less than 1% of those executed in the Middle
Atlantic region and 3% in the South were charged with that offense. It
is possible, of course, that more complete data would show that execu-
tions for offenses of this sort constituted a larger proportion of colonial
executions. However, the data available suggest otherwise.

The apparent harshness of colonial approaches to criminal jus-
tice also was mitigated in various ways, some of them formal and
others less so. We know from anecdotal evidence that juries sometimes
refused to convict when the death penalty was seen as excessive for
the offense charged, or when mitigating circumstances seemed to jus-
tify or explain the offense. Juries or court officials sometimes falsified
the value of stolen goods in order to bring the value below the thresh-
old that required execution. Charges were sometimes reduced, although
the letter of the law would have required otherwise to avoid the death
sentence. And doubtless, other subterfuges were found to escape a
capital conviction.?!

More formal change also occurred. In some of the Northeastern
colonies, what amounted to symbolic execution was sometimes substi-
tuted for actual execution for offenses such as adultery, blasphemy, and
incest. The convicted offender was sentenced to stand on the scaffold
with the noose around his or her neck for some period of time—a half
hour or an hour, for example—followed by whipping, branding, or the
severance of an ear or other appendage, or perhaps all three, but death
was not inflicted. Such sentences were apparently sometimes imposed
for other crimes at the discretion of magistrates or other officials. Last-
minute reprieves also were used. A reprieve was granted by an appro-
priate official with the understanding that it would be announced to no
one—particularly not the condemned—until the last minute before ex-
ecution.”? Execution was avoided, although the fear and anticipation of
death were still experienced by the offender and by onlookers. Here
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again, however, it is uncertain how often actions such as these were
taken to avoid the death penalty.

Harsh methods of execution, including burning and breaking on
the wheel, were used, but here again, it is uncertain how often such
methods were actually employed. We know the methods used in about
half of known colonial executions. Information for New England is
most complete; methods are known for approximately two thirds of
known executions in that region, about six in ten for the Middle Atlan-
tic colonies, roughly half of those in the South, but for only about 15%
of the executions in the Border region, too few to be useful. If these
data were taken at face value, then it would be necessary to conclude
that hanging was by far the preferred method of execution in colonial
America. About 45% of known executions were by this method—over
60% in New England, a little over half in the Middle Atlantic colonies,
and a little less than half in the South. Shooting was employed in about
1% of known executions, most of them in New England, and it appears
that Native Americans were more frequently executed by this method
than members of other ethnic groups. Pressing was used at least once,
although, strictly speaking, this was not a method of execution but was
employed to secure confession. Burning was used more frequently and
was seemingly used more frequently for African Americans than for
whites. Over 5% of African Americans executed during these years, but
less than 1% of whites, were burned. Taken in total, extreme methods
of execution account for only about 3% of known executions. Most
executions using methods of this sort occurred in New York and the
Southern colonies; only a few took place in New England.

Punishment of the condemned did not always end in death. After
execution, bodies were hung in chains and left to decay or to be con-
sumed by birds or other scavengers. The bodies of the condemned were
sometimes dismembered, and body parts were displayed at intersections
and other points frequented by passersby to serve as a warning. In some
cases, particularly later in the eighteenth century, the remains of offenders
were used for medical dissection. The destruction of bodies may have
been intended to prevent the reuniting of body and soul and thereby to
prevent resurrection.”> How often such actions were taken is unknown.

RACE, REGION AND CAPITAL PUNISHMENT

The available evidence suggests that colonial use of capital punishment
was not as harsh as it has sometimes been made out to have been.
Certainly the death penalty was used less frequently in the colonial and
revolutionary period than it would be in later years. Viewed in relation
to population, however, rates of execution were higher than they would
be in the future. Execution rates tended to decline across the seven-
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teenth and eighteenth centuries, but they remained higher at the close
of the period than they would be in later years. While differences be-
tween colonial and more recent use of the death penalty are clear, racial
and regional patterns emerged that would persist far into the future.
One of these involved the regional distribution of capital punishment.
In the seventeenth century, most executions took place in New England.
During the period 1696-1785, more executions occurred in the South-
ern colonies than in any other region, while the smallest number took
place in New England, a pattern that would persist and become more
pronounced in following years.

A further lasting change involved racial differences in the use of
the death penalty. In the seventeenth century, most of those put to
death, around 60%, were white. African Americans made up only about
7% of the total, but as their number grew, so also did the number put
to death. During the period 1696-17835, slightly more African Ameri-
cans than whites were put to death, and the disparity would have been
greater had it not been for the unusually large number of whites ex-
ecuted during the revolutionary years. These ethnic and regional changes
also were reflected in the execution of women. Information on the
gender of those executed is not complete, but based on available data
it appears that women constituted a larger percentage of those executed
in the colonial and revolutionary years than in later years. It appears as
well that most of the women put to death in the eighteenth century
were white and executed in New England. In the eighteenth century, in
contrast, most were executed in the South and were African American.

These changes in the regional and ethnic distribution of capital
punishment might be seen as a product of growth of the African Ameri-
can population and its increasing concentration in the Southern and
Border regions. That is part of the explanation. As discussed earlier,
however, beginning virtually with their first importation into the British
colonies, people of African descent were executed at higher rates than
whites, and the disparity was pervasive. These differences and their
magnitude can be seen by examining the ratio of African American to
white rates of execution per 100,000 population in Table 2.5. As can
be seen, with few exceptions African Americans were executed at rates
higher than whites, often many times higher, in most regions and time
periods. If we were to shift our focus to the level of individual colonies,
then the pattern would persist with only a few more exceptions.

The table also suggests what might be taken at first glance as an
anomaly. Contrary to what might have been expected, the disparity
between African American and white rates of execution appears in
general smallest in the Border colonies, next smallest in the South,
larger in the Middle Atlantic region, and largest in New England. Ex-
ceptions appear, of course, but the general pattern is clear. Rather than
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an anomaly, this pattern suggests something of an irony. During the
colonial and revolutionary years, only a comparatively small number of
whites and a much smaller number of African Americans were executed
in New England. In New England, however, the African American
population was small, and the execution of even small numbers of
African Americans produced high rates of execution. The execution
of larger numbers of whites produced only substantially lower rates of
execution, but the striking feature of the table is the near consistency of
the discrepancy between African American and white execution rates.

Still other racial disparities in the use of capital punishment were
present. We know that in the colonial period what amounted to sepa-
rate justice systems appeared that made African Americans—and, it is
likely, Native Americans as well—more vulnerable to execution than
whites. African Americans were more frequently executed for such crimes
as arson, poisoning, and, of course, slave revolt than whites. African
Americans were tried by white juries; they usually did not have the
benefit of counsel and could not testify against whites. Extreme meth-
ods of execution may have been used only rarely, but it appears that
they were used more frequently for African Americans than for whites.
The available data suggest that few whites were burned or broken on
the wheel. These methods were used more frequently for African Ameri-
cans, usually for slave revolt, and the pattern was characteristic of both
the British colonies and Louisiana. In the latter colony, however, break-
ing on the wheel was used more frequently than burning as a penalty
for slave revolt.
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Chapter 3

The Early Republic, 17861865

In the late eighteenth century and the early decades of the nineteenth
the United States was marked by widespread and intensive efforts to
reform and perfect society, its institutions, and the practices and behav-
ior of its members. Diverse motives underlay and colored these efforts.
Religious precepts and biblical injunctions were certainly among them.
The values and ideas of the Enlightenment, drawn upon to justify revo-
lution and independence and to construct and explain a new constitu-
tional order, raised questions concerning other institutions and practices.
At the same time pragmatic concerns for the adequacy and efficiency of
existing institutions and practices as means to meet the concrete needs
of society and government also provoked efforts to bring about change.
The consequences were efforts to achieve sweeping reform of society
that continued through much of the nineteenth century.

The criminal justice system was one of the targets of reformers,
and their efforts extended to the use and legitimacy of capital punish-
ment. Many of the same intellectual currents underlay efforts to curb
the use of the death penalty, modify its administration, or abolish it
entirely. Scriptural text could be found to support opposition to the
death penalty, just as it could be found to justify the institution. Enlight-
enment doctrines could be seen as questioning the rectitude and wisdom
of the deliberate infliction of death. More immediate practical matters,
however, were probably of at least equal importance in stimulating
efforts to modify or abolish capital punishment. Among these were
growing doubts as to the efficacy of the death penalty as a means to
achieve the ends of deterrence and punishment. From this perspective
the goal of reform of the death penalty was as much, or more, to deter
and punish more effectively than to serve humanitarian or other more
abstract goals.

47
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Efforts to reform and modify the criminal justice system were not
evenly distributed across the regions of the nation. During these years
economic development continued and further increased the differentia-
tion of the regions that began in the colonial years. The Northeastern
regions abolished slavery. The agricultural sector remained dominant,
but the regional economies became increasingly diverse and interdepen-
dent with the rapid growth of business and commerce, transportation,
and the early phases of industrialization. The greater interdependence
characteristic of the Northeastern economy and society worked to place
a premium on the nonviolent resolution of conflicts, and in these re-
gions efforts to reform the criminal justice system tended to be strongest
and were carried farthest.

In the South and Border regions, agriculture also continued to
dominate economic life, but if anything, its dominance increased during
the period. As a consequence, these regions lacked the economic and
social diversity and interdependance that was a growing characteristic
of the Northeast. By most accounts the South and parts of the Border
were the most violent areas of the nation. Here the tradition of “honor”
often required violent resolution of conflict. In both regions slavery—an
institution based on violence or the threat of violence—remained a
primary source of labor. Efforts to modify and reform the criminal
justice system were least strong here and in some respects tended to
look in different directions.

Whatever the underlying reasons, capital punishment did undergo
change. This chapter is concerned with change in the use of capital
punishment in practice and does not attempt to rehearse efforts to
reform the death penalty or to catalog the successes and failures of these
efforts. The chapter is particularly concerned with change in the inci-
dence of capital punishment, with change in the offenses that led to
execution, and, to a lesser extent, with change in the administration of
the death penalty and in the methods of execution employed. In all of
these respects regional, racial, and ethnic differences and similarities
that appeared in the colonial period continued and became more pro-
nounced. The regions examined in this chapter are the older ones of the
nation: the South, the Border region, and the three regions of the
Northeast—New England, the Middle Atlantic, and the Old Northwest
(the East North Central region).!

FREQUENCY OF EXECUTION

The number of executions increased during the period 1786-186S5, as
chapter 1 indicates and as might be expected given population growth.
From the founding of the first permanent English colony through 17835,
a period of almost 180 years, over 2,400 people were legally put to
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death, most of them in the eighteenth century. During the following
eighty years the number executed rose to over 4,500, and the actual
number during both periods was probably greater. Change in the num-
ber executed was not evenly distributed. The New England and Middle
Atlantic regions most nearly follow patterns suggested by studies of
efforts to reform, modify, and restrict the use of the death penalty. As
Table 3.1 indicates, fewer executions occurred in New England and the
Middle Atlantic states than during the Colonial and Revolutionary
periods. Even if the newly settled states and territories of the East North
Central region are combined with the two older regions, the total num-
ber executed in the Northeast during these years (approximately 830)
was well below the number put to death in the Colonial and Revolu-
tionary periods (roughly 1,000). In contrast, the number put to death
in the Southern and Border states and territories was more than double
that of the Colonial and Revolutionary periods. The number executed
in the South alone was almost triple that of the earlier years (see Table
3.2). In this respect, the regions followed a pattern that appeared in the
eighteenth century.

Table 3.1 gives the total number of known executions in the three
Northeastern regions during each ten-year period from 1786 through
1865. (The periods are defined in preceding chapters.) The number put
to death in New England during the closing years of the period was
smaller than during the earlier years, although the trend is at best
irregular. The Middle Atlantic region follows no clear trend. In both
regions the number of executions during the period 1786-1795 was
unusually large, just as it was during the preceding ten years (see Table
2.3). In both periods the large numbers put to death probably reflected
the Revolutionary period and its troubled aftermath.

The number put to death in the East North Central region, in
contrast to the older regions of the Northeast, was marked by a rela-
tively regular rising trend, as would probably be predicted given the
growth of the regional population. The settlement of the Old Northwest
began in the Colonial period as settlers moved west from the colonies
along the Atlantic seaboard and from what would become Canada. In
the early years of the nineteenth century the population of the region
increased rapidly. The Census of 1800 gives only 45,000 population in
Ohio Territory and an additional 6,000 in Indiana Territory, probably
undercounts in both cases. By 1860 the population of the five states of
the region had grown to nearly seven million. The number put to death
did increase as expected, but not as rapidly as the population.

In the Northeastern regions whites constituted the great majority,
almost 70%, of those executed. In these regions African Americans
were only a minority (approximately 13%) of those put to death, and
all but five of them were executed in New England and the Middle
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Atlantic states. The number of African Americans executed declined in
New England and followed no clear trend in the Middle Atlantic re-
gion. In both regions the number of whites executed fluctuated irregu-
larly without an apparent trend. Small numbers of members of other
ethnic groups also were executed, as Table 3.1 indicates. Most of the
Native Americans were executed in developing states and territories,
particularly western New York, Ohio, and Michigan as whites pen-
etrated this area. Of the small number of Hispanics put to death, six
were executed, five on the same day, for piracy in Boston in 1835. Even
combined with those of unknown ethnicity, members of ethnic groups
other than African Americans and whites made up only a small minor-
ity of those put to death.

The Border region, like the Old Northwest, was marked by a
consistent rising trend in the number put to death across the period (see
Table 3.2). In the South, the number of executions dropped during the
three decades beginning in 1786 and then steadily rose during the re-
mainder of the period. The trend in both regions is distorted by the
sharp increase in the number executed during the period 1856-1865.
The number of African Americans executed increased compared to the
preceding ten years, but the increase was far more pronounced among
whites. In the South the number of whites put to death was more than
five times the number executed during the preceding ten-year period. In
the Border region the increase was almost fourfold.

The sharp increase disproportionately reflects the Civil War and its
accompanying turbulence and dislocation. Substantial numbers were
executed by the Union and Confederate armies in the field and by state
and local authorities for desertion and other military and civil offenses.?
Compared to the preceding ten years, the number of whites put to death
increased in all Southern and Border states. The increases were most
pronounced in Virginia. There the number of whites put to death in-
creased on the order of fifteenfold, reflecting, it is likely, the extensive
military action carried out in that state. This was, of course, an unusual
period in American history, marked by an aberrant number of execu-
tions.? To the degree that the data include executions carried out by the
Union Army operating in Southern states, they work to overstate the
use of the death penalty by Southern and Border authorities and to
understate the use by Northern authorities. For these reasons, in the
comparisons and discussions of trends here and later we exclude this
ten-year period from consideration.

Even disregarding the spike in the number of executions during
the period 1856-1863, the use of the death penalty was far more com-
mon in the South and, to a lesser degree, in the Border states than in
the rest of the nation. During most of the ten-year periods, summarized
in Table 3.2, approximately two thirds of all executions occurred in the
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South. If the Border states are included, the proportion often approaches
four fifths. Taken in total, during the period 1786-1855, more than
66% of all executions occurred in the South and almost 80% in the
South and the Border states in combination. As will be recognized, the
Southern population never amounted to 60% of the national popula-
tion, and the two regions in combination never accounted for four fifths
of the national total. The undercount of the actual number of execu-
tions is probably greater for the South and the Border region than for
the other three regions. It is probable, therefore, that the South and the
Border regions account for an even larger share of all executions in the
nation than these proportions indicate.

The racial and ethnic characteristics of the executed also reflected
trends that began in the eighteenth century. Over half of those put to
death in the five regions were African Americans; only about 40% were
white. This disproportion was largely a product of the use of the death
penalty in the slave states, particularly in the South. In the South and
the Border regions the number of both African Americans and whites
put to death rose irregularly across the period, as Table 3.2 indicates.
African Americans, however, consistently made up the large majority of
those executed. During most ten-year periods at least two thirds of
those put to death in the South were African Americans, and the pro-
portion sometimes exceeded 80%. The concluding and beginning years
of the period are the exception. In the Border region African Americans
usually accounted for more than half of those executed, with the con-
cluding years of the period also the major exception. Members of other
ethnic groups, of course, also were subjected to the death penalty, but
their numbers were comparatively small, as Table 3.2 indicates. Most of
the Native Americans put to death in the South were executed in Geor-
gia and in states and territories undergoing settlement and development,
as in Alabama, Arkansas, and Louisiana. A small number of Hispanics
were executed in Louisiana, Texas, Virginia, and Alabama.

The regional and ethnic distribution of capital punishment, shown
in Tables 3.1 and 3.2, is particularly noteworthy. Most executions during
the period, over 80%, were carried out in the South, and most of those
executed in the South were African American slaves—both patterns had
emerged in the eighteenth century. Of all African Americans executed in
the five regions, over 80% were put to death in the South, and if the
Border states are included, the percentage rises to over 90%. As indi-
cated earlier, this regional distribution cannot be explained by the re-
gional distribution of the national population. It might be tempting to
dismiss the large number of African Americans executed in the South as
a reflection of the distribution of the African American population. The
African American population was concentrated disproportionately in
the South and to a lesser degree in the Border states, and the dispropor-
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tion tended to increase across the period. Viewed in this way, it is not
surprising that more African Americans were executed in the South and
the Border region than in the regions of the Northeast.

The evidence indicates, however, that this interpretation provides
at most a partial explanation. With the exception of the period 1856-
1865, African Americans made up two thirds or a greater majority of
those executed in the South and approximately half of those put to
death in the Border states. During the entire period, however, African
Americans never accounted for as much as 45% of the Southern popu-
lation, and they made up an even smaller proportion of the population
of the Border region. It is true that during most or part of the period,
African Americans outnumbered whites in South Carolina, Mississippi,
Louisiana, and, briefly, Florida. In particular counties and areas within
states, African Americans also outnumbered whites, sometimes by sub-
stantial margins. But in the two regions whites were never in the minor-
ity and African Americans never in the majority, although African
Americans consistently constituted a larger proportion of those put to
death than of the regional population.

It appears that only a small number of women were executed during
these years, on the order of 5% or 6% of those put to death.* These
executions were marked by the same racial distribution as the use of capital
punishment more generally, but in more extreme form. Between 75% and
80% of the women put to death were African Americans; less than 15%
were white. Most of the women put to death were executed in the South.
The available data indicate that of the women executed in that region,
more than nine out of ten were African Americans. African Americans also
were disproportionately represented among the women put to death in the
Middle Atlantic and Border states. African Americans made up almost half
of the women executed in the former region, and about three fourths of
those executed in the latter. Two women were executed in the Old North-
west—one was white, the other African American.

RATES OF EXECUTION

The number put to death increased during the early republic, just as the
population increased. The national population expanded from nearly
four million in 1790 to over thirty-one million in 1860. While the rate
of growth varied from one region to another, all regions experienced a
substantial population increase. The African American population also
increased in all regions, but the proportion of African Americans in
the Northeastern and Border regions declined. In the South, the propor-
tion increased.

The use of capital punishment did not increase commensurately
with the increase in either the African American or white population in



The Early Republic, 1786-1865 55

any of the five regions. Table 3.3 gives the average number of execu-
tions each year per 100,000 population for African Americans and
whites in the three Northeastern regions, the South, and the Border
region. (The population of other racial and ethnic groups is unknown.)
White rates of execution declined in all five regions if the 1856-1865
period is excluded. The decline was not entirely consistent and was
certainly not precipitous, but the general tendency is clear. By the latter
years, whites were executed at lower rates in the Northeast than in the
South or the Border states. In the Northeastern regions, African Ameri-
can rates of execution also declined across the period, although aside
from the twenty years when no African Americans were executed in
New England, they were executed at rates consistently higher than whites.
In the South and the Border region, African American execution rates
dropped during the early years of the period but were roughly stable
from 1816 onward. As in the Northeast, African Americans also were
executed in the South and Border states at rates substantially higher
than whites.

The ratio of African American to white rates of execution (Table
3.4) shows these differences more clearly. As the ratios indicate, African
American rates of execution in all five regions were greater, often many
times greater, than white rates. The only exceptions are New England
and the Old Northwest during periods when no African Americans are
recorded as executed. What is striking about the data in the table is the
differences in the ratios between the regions. During most periods the
ratios for the Northeastern regions were substantially higher than for
the South or the Border region. The number of executions in the North-
eastern regions was small compared to the South, and few of those
executed were African Americans. Of the twenty-five executions in New
England during the period 1826-1835, for example, only four were of
African Americans, 16% of the total. According to the Census of 1830,
however, African Americans made up only a little over 1% of the New
England population, and the African American rate of execution was
approximately twenty times that of whites. The same pattern was present
in the other regions of the Northeast, usually in less extreme form.
There were many more executions of both African American and whites
in the South. The execution rates for both groups tended to be higher
and the discrepancies between them smaller.

By the early years of the nineteenth century slavery had been
abolished in all of the states of the Northeast, but even in these states
African Americans continued to suffer a wide range of disadvantages,
not the least of them before the law and in the courts. They could not
serve on juries and were barred in most states from giving testimony
against whites. In some unknown, but probably large, number of cases
this meant that, effectively, African Americans could not testify on their
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own behalf. Because of their economic status it is likely as well that they
were more frequently unrepresented by counsel than whites.* We cannot
say that these disadvantages account for the entire disparity in rates of
execution between African Americans and whites. Clearly, however, that
factor accounts for some proportion, probably large, of that disparity.

Executions carried out by the Union Army during the Civil War
were marked by the same racial discrepancy. In 1864 African Americans
made up only a small minority of the Union Army, 3% or 4% at the
most, but approximately 13% of the soldiers executed by the army
were African Americans. In 1865 the number of African American
soldiers was probably greater but still only a small minority. However,
41% of the soldiers executed that year were African Americans, far in
excess of their representation in the Union Army.®

Many of the same racial patterns appear at the level of individual
states and territories, but with exceptions and inconsistencies. Viewed in
relation to population, Massachusetts and, to a lesser degree, Connecti-
cut tended to make heavier use of capital punishment than did the rest
of New England. On the other hand, rates of execution in these two
states usually were lower than in the three states of the Middle Atlantic.
Although comparatively few African Americans were executed, none in
particular states during some time periods, disparities between African
American and white rates of execution were present in all of the New
England and Middle Atlantic states.

Disparities between African American and white rates of execu-
tion per 100,000 also were not entirely consistent across all time peri-
ods and Southern states and territories. A state by state and time period
by time period comparison indicates that in the large majority of states
and time periods African American rates of execution exceeded white
rates. In about one fifth of the comparisons, however, the white rates
exceeded those of African Americans. The differences often were small
and not consistent for any state or time period. The same comparison
for the Border states and territories indicates that with only two excep-
tions African American execution rates per 100,000 population were
higher than those of whites. Disparities between African American rates
of execution were not consistently present in all states, territories, and
time periods, but they were a dominant characteristic of the use of the
death penalty in the early Republic.

REFORM OF CAPITAL PUNISHMENT

During the latter eighteenth century and the early decades of the nine-
teenth capital punishment underwent significant change. The territory
of Michigan ended capital punishment in 1846, with the inconsequen-
tial exception of treason. Rhode Island abolished the institution in 1852
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and Wisconsin in 1853.7 While no other states or territories went so far
as to abolish capital punishment, more modest changes were frequent
and of considerable importance. Capital offenses were redefined, methods
of execution changed, as did the manner in which capital punishment was
administered, sentencing became less rigid, and the advent of prisons
provided a viable alternative to the death penalty. Some of these changes
had begun earlier in the Colonial period, but they were carried farther in
the years that followed. While change in these and other respects oc-
curred, the extent and nature of change also varied from one part of the
nation to another and from one group to the next. As a consequence,
change in the use of the death penalty also worked to accentuate regional
and racial differences that had appeared much earlier.

Scholarly explanations for efforts to reform capital punishment
have varied somewhat over time. An older view stressed intellectual
currents, changing values, and ideals as factors underlying these efforts.®
The death penalty was seen as inhumane and not in keeping with progress
toward a more civilized society and government. Social processes and
an unjust society must share the blame, it was argued, for offenses
committed by individuals. The ideal of equality meant that inequalities
characteristic of the criminal justice system must be rectified. Religious
precepts dictated concentration upon rehabilitation and reform of of-
fenders rather than solely upon punishment and deterrence. A more
equal and more humane criminal justice system that respected the rights
and the intrinsic value of offenders as human beings was seen as dic-
tated by evolving democratic principles.

More recent scholarship has placed relatively heavier emphasis on
practical and utilitarian factors as the bases for reforming efforts. From
this perspective, reforming capital punishment did not necessarily mean
abolition; it also could mean devising an approach to capital punish-
ment that better served the purposes of deterrence and punishment. The
large number of capital offenses was seen as a liability in the criminal
justice process. Grand juries often were unwilling to indict and petty
juries unwilling to convict for offenses for which the death penalty was
mandatory but seemed excessive or when the circumstances of the of-
fense seemed to dictate a lesser penalty. The consequence was that
actual offenders went unpunished. Similarly, prosecutors and magis-
trates settled for lesser offenses when conviction seemed unlikely if the
death penalty was the consequence. Even when convictions did occur,
pardons and commutations were common when officials, the public, or
supporters of the convicted saw death as an excessive penalty or not in
accordance with the character of the offender or the circumstances of
the offense. Under these conditions the death penalty could not be seen
as a certain consequence of capital offense and was not, therefore, an
effective deterrence for serious offenses. The restriction and the
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modification of the death penalty were seen as necessary to provide
more effective deterrence and punishment.’

CAPITAL OFFENSES

A major change of the period involved the redefinition of capital of-
fenses. In the eighteenth century, as noted earlier, a wide variety of
offenses carried the death penalty, although it is probable that for many
of these offenses the death penalty was rarely invoked. The death pen-
alty was imposed for various forms of robbery and theft and for other
crimes against property. It was probably for these latter offenses par-
ticularly that death seemed an excessive punishment. In the Northeast
during the 1790s and the years that followed, the death penalty was
increasingly reserved for crimes that involved the death of a victim.
Pennsylvania was the first to take this step when in 1794 it abolished
the death penalty for all offenses except those that involved homicide.
In the years that followed other Northeastern states followed suit and
tended to restrict the death penalty to lethal offenses. In most of these
states and territories there were exceptions. Some rape and first-degree
arson cases were exceptions, as were various military and political crimes
such as treason and desertion. In at least one state bestiality and sod-
omy remained capital offenses.!® There were other exceptions through-
out the Northeast, but the general trend was clear. Nonlethal offenses
increasingly resulted in a prison rather than a death sentence. By the
early years of the nineteenth century many states also differentiated
between degrees of capital offenses, including homicide, which effec-
tively reduced the offenses subject to the death penalty.!

The consequences of redefinition are suggested by the data in
Table 3.5. The table gives for the period 1786-1855 the percentage of
known executions of African Americans and whites for offenses that
did not involve the death of a victim.!? To allow better assessment of
the evidence, the table also gives the percentage of known executions
for which the offense charged is not available. As can be seen, the
number of executions for which the offense is unknown is trouble-
somely large, particularly for the earlier years and the South and
Border regions.

Changes in the offenses charged are most clear in the Middle
Atlantic states. Executions of both whites and African Americans for
nonlethal offenses declined sharply after the Revolution and fell to a
small minority in the pre-Civil War years. Executions for such offenses
also declined in New England, but there the decline came primarily in
the 1840s and 1850s. The Old Northwest is omitted from the table.
The available data indicate only two executions for nonlethal offenses
as these states and territories also limited the death penalty to offenses
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that involved a death. In the Northeastern states, in short, by the Civil
War years execution for nonlethal offenses was rare.

The Southern and Border states and territories also moved to
reduce the number of capital offenses and to limit the death penalty to
lethal offenses, but with major differences. In the Southern and Border
regions there was little effort to abolish capital punishment. While the
number of nonlethal capital offenses was reduced, in many states and
territories a number of such offenses remained capital, although they
apparently rarely if ever led to execution. Of greater importance in
some respects, in the Southern and Border regions the redefinition of
capital crime might well be described as involving a “for whites only”
element. The number of capital offenses was reduced for whites, but if
anything the number was increased where African Americans were
concerned. As an example, in Virginia in the 1850s, according to George
M. Stroud, whites could be executed for four offenses—murder, trea-
son, and two classes of arson; African Americans could be executed for
sixty-eight. It is likely that similar—if sometimes not as extreme—dif-
ferences existed in the other slave states. Slave rebellion was a capital
crime that was primarily, but not exclusively, relevant to African Ameri-
cans. A few whites also were executed for this offense. Various other
nonlethal offenses carried the death penalty, only if committed by slaves
or, in some cases, only if committed by African Americans whether
slave or free. In some states rape was defined as a capital offense, only
if committed by an African American male against a white woman, not
if committed by a white male. In any event, it was difficult if not
impossible to convict whites for offenses against African Americans. As
in other regions, African Americans could not serve on juries or testify
against whites.!

The available data reflect these racial discrepancies. Leaving aside
the period 1856-186S5, it does appear that the percentage of whites
executed for nonlethal offenses did tend to decline, albeit irregularly, in
both the South and the Border region (Table 3.5). In the South it ap-
pears that execution of African Americans for such offenses also tended
to decline. No such trend is apparent in the execution of African
Americans in the Border region; if anything, the available data suggest
the opposite pattern. Whatever the trend, in both regions during most
periods African Americans were more frequently executed for nonlethal
offenses than were whites, and the differences were usually of substan-
tial magnitude. The available data indicate that in the South during the
period 1786-1855 some fifty-nine whites were executed for nonlethal
crimes as compared to over 400 African Americans, 186 of them for
slave revolt. There is no evidence that a white man was ever executed
for rape or attempted rape during these years; over ninety African Ameri-
can men were. At least thirty-six African Americans were executed in
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the South for attempted murder compared to one white. A similar
pattern characterized the Border states, although in less exaggerated
form: eight whites were executed for nonlethal offenses compared to at
least thirty African Americans. Here again, there is no indication that
a white was ever executed for rape or attempted rape. At least eighteen
African Americans were executed for these offenses.

Viewed at the state level, the differences were sometimes even
more marked. In Virginia, for example, from 1786 through 1855, some
200 African Americans were executed for nonlethal offenses compared
to four whites. Of the African Americans, approximately thirty-six were
executed for slave revolt. In Louisiana the available data indicate that
only three whites were executed for nonlethal offenses compared to
eighty-eight African Americans, eighty of them for slave revolt. Again,
the data are limited. Information on the offenses charged is available for
less than half of the known executions in the South and the Border
states during the period.

ADMINISTRATION OF THE DEATH PENALTY

Other aspects of capital punishment also underwent change. Methods
of execution changed in at least limited ways, and the practice of hold-
ing executions in public came under attack and was modified. In neither
case, however, is the exact extent or consequences of change completely
clear, but it does appear that in both cases change had the effect of
sharpening differences between the regions of the nation and in the
treatment of particular racial groups.

Hanging came to be by far the most common method of execution
in the early nineteenth century, with shooting a distant second. This
was, of course, a trend that had begun much earlier but was carried
farther in the nineteenth century. Execution by burning did occur in at
least some Southern and Border states, including Georgia, North and
South Carolina, and Tennessee. It is possible that other extreme meth-
ods of execution also were used. How often and under what circum-
stances is unclear. The secondary literature indicates that executions of
African Americans for slave rebellion and sometimes other offenses
were frequently carried out in ways calculated to frighten other slaves
and deter them from committing similar offenses. According to some of
these accounts torture was sometimes used to extract confessions and to
identify other offenders. Some accounts also indicate that the heads and
bodies of African American offenders were publicly displayed for pur-
poses of deterrence.!*

These accounts, however, are not always specific in indicating the
frequency with which these methods and practices were used. It also is
unclear how often their use followed trial, conviction, and formal
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sentencing or, on the other hand, how often they occurred without any
form of legal process and amounted to no more than lynchings. We do
not know how often extreme methods of execution were used in the
earlier nineteenth century, but they were used, and the evidence strongly
suggests that they were used more frequently in the slave states and
territories than in the Northeast.!

Efforts to end public executions, it appears, marked an important
change in attitudes toward capital punishment.!® Public executions at-
tracted spectators numbering in the thousands and sometimes the tens
of thousands. How often crowds of this size actually assembled is not,
of course, a matter of record. However frequent or infrequent, crowds
this large were remarkable indeed, given that in 1830, for example,
around 90% of the national population lived in rural areas or small
towns and villages with under 2,500 inhabitants.!”

In an earlier day, crowds of this magnitude would have been seen
by many as evidence that public executions were having desired effects.
Public hangings would have been seen as giving the citizenry—man,
woman, and child—an opportunity to participate in the just punish-
ment of an offender, to be warned that serious offenses had serious
consequences, and to rejoice in the imminent salvation of a repentant
sinner if, that is, the offender repented as apparently he or she usually
did. As the nineteenth century wore on, crowds at public hangings came
to be seen as threatening and as hazards to public order, as composed
largely of the “lesser sort,” attracted for entertainment and titillation
rather than edification, and as given to raucous, unruly, and drunken
behavior that was not in keeping with the solemnity of the occasion or
with legitimate standards of decorum.

Recent scholarship has seen this change in attitude toward public
executions as not primarily the product of change in the behavior of
spectators, but instead as in large measure a reflection of the sensitivities
of an emerging middle class that regarded itself as superior to the “or-
dinary sort,” that sought to adhere to and impose different standards
of behavior, and disapproved of public executions. The response was to
shift the conduct of executions to more private circumstances. By 1860
the Northeastern states had shifted executions to prisons or jail yards
or into the prisons or jails themselves. Mississippi, Alabama, Delaware,
and Georgia also shifted to private executions. In the other Southern
and Border states and territories, executions continued to be public.!®
Here again, the slave states and territories, in the main, followed a
course that tended to set them apart from the rest of the nation.

The shift to “private” executions was a less sweeping change than
it may appear. Such executions were usually private only in the techni-
cal sense of the word. In many cases more or less large numbers of
witnesses and special deputies were appointed to attend executions. The
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number of spectators was reduced, but apparently in many cases only
from thousands to hundreds. Those of position, the “well connected,”
gained admittance. Critics contended that the deterrence effect of public
executions was thereby lost, and charged, with a measure of class snob-
bery of their own, that executions were now closed to the very people
who needed deterrence but open to those who did not.

Changes in the administration of the death penalty in these years
were certainly not earthshaking. It can be argued, however, that they
marked the beginning of a long-term process that fundamentally changed
the function and justification for capital punishment. That process worked
to shift the death penalty “out of sight” and, therefore, increasingly
“out of mind.” The death penalty became something of an abstraction.
Its function as a deterrent to serious crime was thereby diminished, and
because it was carried out in secret, it could be continued and supported
with little thought to its gravity or to its actual role in national life."”



Chapter 4

The South and the Border,
1866-1945

Just as the Civil War disrupted other aspects of national life, it also had
an impact on the use of capital punishment. In immediate terms the
impact was felt primarily in the South and the Border states. As Chapter
1 indicated, the war years were marked by a sharp surge in the number
put to death. This surge was largely a reflection of executions carried
out in the South, although not always by Southern authorities. The
Reconstruction period, in contrast, was marked by an abrupt drop to
levels below the prewar years, and again this drop was primarily due to
change in the Southern and Border states. The decline in the use of the
death penalty in these regions was not voluntary as far as many whites
were concerned, and it was certainly not permanent. With the end of
Reconstruction, the number executed in these regions rose to levels
above those of the antebellum years.

In tracing change in the legal use of the death penalty in the
Southern and Border regions, this chapter also touches briefly on change
in the legal and institutional context of capital punishment. Changes
that had begun earlier in American history also continued in the latter
nineteenth and early twentieth centuries. In general, change in the former
slave states followed the patterns of the Northeast. For the most part,
however, changes in these states came later and were not carried as far.
Lynching and the legal use of the death penalty also were linked in both
practice and attitudinal terms and were sometimes indistinguishable.

THE SOUTH

For the South, the elimination of slavery ended both an economic and
labor system and a racial control system. To better appreciate the latter

67
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point it may be useful to reflect briefly on the nature of slavery. Slavery
meant that every white—man, woman, and child—was superior to all
slaves. Even the most derelict white was by law and custom superior to
all slaves. Slavery meant white power. As Lawrence M. Friedman puts it,
“The concrete form of this power was the right to administer punishment
or ‘correction.’ In plain English, it was the power to beat, to hit, to flog,
to whip, to inflict quick and dirty punishment, on the spot and to the
point.”! That newly freed slaves felt resentment and that some wished for
revenge, even violent revenge, would not be surprising. Whether or not,
or to what degree, former slaves wished for violent revenge is unknown,
but undoubtedly many whites believed that they did. White fear was
compounded by the fact that all but a few former slaves were abysmally
poor with little or nothing to lose and much to gain. That these white
fears were probably in large measure groundless is immaterial. Fear helps
explain white willingness to resort to virtually any measure that would
maintain control and supremacy over a subject population.

For many whites abolition meant that newly freed African Ameri-
cans constituted not only a potential source of competition and an
economic and political threat but also a possible danger to life and
limb. The legal system had always supplemented slavery as a means to
control a subject population. After the war, heavier weight was placed
upon the legal system. The evidence of capital punishment indicates that
Northern control, or the threat of Northern control, during Reconstruc-
tion limited the use of legal mechanisms to control and regiment the
newly freed African American population. With the end of Reconstruc-
tion larger reliance could be placed on legal processes for these pur-
poses. Before, during, and after Reconstruction, lynching and other
forms of terrorism aimed largely but not exclusively at African Ameri-
cans provided a violent supplement to the legal system. The legal use of
the death penalty, lynching, and terrorism of other forms were all ele-
ments in the process of disenfranchising and segregating African Ameri-
cans and imposing the other restrictions that have come to be known
as “Jim Crow.”

During the ten-year period 1866-1875, roughly the Reconstruc-
tion period, the legal use of the death penalty dropped sharply in the
South. Only about 333 executions are known to have occurred during
these years. Leaving aside the unusually large number of executions in
the region from 1856 through 1865, this compares to approximately
450 executions during the period 1846-1855 and 380 during the pre-
ceding ten years (see Table 3.3). Again disregarding the unusually high
number of executions during the period 1856-1865, it appears that
African Americans and whites both benefited from the reduced use of
the death penalty during the Reconstruction years. The reduction, how-
ever, was somewhat greater for African Americans than for whites.
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Following Reconstruction the use of the death penalty rose across
the South. During the ten years after 1875, more than 600 legal execu-
tions were carried out in the Southern states, almost twice the number
in the Reconstruction years. The numbers grew. Between the end of the
Civil War and 1945, more than 5,000 were executed in the Southern
states, an average of about five executions per month, and this does not
take into account lynching.

Most of those put to death were African Americans (Table 4.1).
Taken in total, almost four out of five legally executed in the South
during the period were African Americans; less than one out of five was
white. High points in the number of African Americans executed came
during the period 1896-1915, when approximately 79% of those ex-
ecuted were African Americans, and this again does not take into account
lynching. During the following years African Americans declined slightly
as a percentage of those executed, reflecting, perhaps in part, the relative
decline of African Americans as a proportion of the Southern popula-
tion.> But at the end of the period more than seven out of ten put to
death were African Americans. High points in the number of whites
executed came in the period 1926-1945. Even in these years, however,
African Americans outnumbered whites among those put to death by
more than three to one. The pattern at the level of individual states was
consistent with the regional pattern. In all Southern states in all ten-year
time periods, from 1866 through 1945, the number of African Americans
executed exceeded the number of whites. In these, as in earlier years,
although a minority of the regional population and of the population of
most individual states, African Americans constituted the large majority
of those legally put to death.

Members of other ethnic groups also were executed, as Table 4.1
indicates. All of the known executions of Hispanic Americans took
place in Texas. Most of the Native Americans were executed during the
earlier years of the period, and almost all of them in Arkansas, probably
reflecting the early stages of development of the area and its proximity
to what was then Indian territory. Particularly during the early years,
the ethnicity of significant numbers is unknown. It appears that only
about 1% of those executed were women, approximately three out of
four of them African American.

As would be expected, viewed in relation to population, the use
of capital punishment followed a different pattern. Both African Ameri-
can and white average annual rates of execution per 100,000 popula-
tion tended to decline, particularly if the low rates of the Reconstruction
period are disregarded (Figure 4.1).> White rates per 100,000 popula-
tion declined modestly and somewhat inconsistently after the decade
beginning in 1876.* African American rates were relatively stable prior
to 1916 and dropped thereafter, although the decline was slight. Thus
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the long-term decline in the use of capital punishment continued, and
in the closing years of the period the rates of execution of both African
Americans and whites were below the levels of the pre-Civil War years.
While the rates of execution in relation to population declined for both
groups, the decline in white rates began earlier than the rates for Afri-
can Americans. For whites, the rate of execution during the period
1936-1945 was approximately 55% of that of the period 1876-1885.
For African Americans, the rate for the period 1936-1945 was approxi-
mately 70% of that of the period 1876-1895.

While rates of execution changed modestly across the years from
1866 through 1945, one characteristic use of the death penalty re-
mained constant: African Americans were consistently executed at higher
rates per 100,000 than whites. African American execution rates varied
from state to state. During the period 1876-18835, for example, African
American yearly execution rates varied from an average of slightly over
2.25 per 100,000 in Arkansas to slightly less than .5 in Virginia. In all
Southern states, however, during all of the time periods considered,
African American execution rates consistently exceeded white rates.

Use of the death penalty grew during these years, but population
grew more rapidly. In these relative terms, the use of capital punishment
declined, continuing a trend that had begun well before the Civil War.
The death penalty remained, however, a prominent part of Southern
life. During the closing ten years of the period, approximately six ex-
ecutions occurred per month. On average, about one African American
was put to death each week; whites were executed at a rate of about
one every three weeks.

Capital punishment also changed in other ways. During the late
nineteenth and early twentieth centuries in most states the death sentence
for homicide became discretionary. State legislatures delegated to the courts
or to juries the decision whether to impose the death penalty or a lesser
sentence. If anything, the Southern states led this trend. In 1918, twelve
states retained a mandatory death sentence for first-degree homicide. By
1915, however, the death sentence for homicide was discretionary in
every Southern state except North Carolina.’ On the other hand, during
the years around the turn of the century, a number of states abolished
capital punishment, at least temporarily. No Southern state did so.°

It also is likely that the South during these years diverged from a
long-term trend in the history of capital punishment in the United States.
Beginning as early as the mid-eighteenth century, the death penalty was
increasingly limited to crimes that involved the death of a victim. In the
Northeast, by the time of the Civil War, as chapter 2 indicated, it
appears that the death penalty was rarely imposed for crimes that did
not involve a death. In the South, the execution of African Americans
and, less clearly, whites for nonlethal offenses may have increased after
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the Civil War, as Figure 4.2 shows.” Rape and attempted rape were by
far the most common nonlethal offenses, sometimes accompanied by
another offense such as burglary, for which the death penalty was
imposed, and the frequency of execution for these offenses appears to
have increased. A small number also were executed for various forms
of theft and robbery.

Unfortunately, as the figure also shows, the available data are
incomplete. At the end of the period, when the data are most complete,
whites were rarely executed for nonlethal offenses. For whites capital
offenses had more nearly been redefined to include only offenses that
involved the death of a victim. African Americans, on the other hand,
continued to be executed in larger numbers for nonlethal offenses,
particularly for rape and attempted rape. During the period 1866-1945,
there were over 500 executions for these offenses; more than 475 of
those executed were African Americans. During the last ten years of the
period approximately fifteen whites and over 130 African Americans
were executed for rape and attempted rape. In the last thirty years of
the period at least twenty-two, all African Amerians, were executed for
some form of robbery or theft.

The Southern states also acted to end public executions, but at
later dates than in the Northeast. By 1860, Alabama, Georgia, and
Mississippi had acted to end the practice; by 1900, three others states
had done so; and during the next three decades the remaining Southern
states took similar action. On the other hand, coinciding with the im-
position of Jim Crow practices, Georgia and Mississippi briefly reintro-
duced public executions during the years around 1900.% Here again, it
is difficult to assess the significance of these steps. As in the Northeast,
supposedly private executions often were attended by large numbers of
witnesses and other special observers. These executions were sometimes
“private” only in the largely technical sense of the word.

During most of American history executions were carried out lo-
cally under local authority. In the last half of the nineteenth century and
the first half of the twentieth the conduct of executions was gradually
shifted from the local to the state level, where executions usually were
carried out in state penal institutions. The consequences of this change
are unclear. However, it may have made appeals, commutations, and
stays of execution more likely. In some areas this change also may have
prevented an occasional lynching by an impatient mob. It is probable as
well that the shift in the conduct of executions to the state level worked
to reduce the incidence of public executions. Many of the small towns of
the period lacked the facilities to conduct executions in private. In state
penitentiaries executions could more easily be conducted without provid-
ing a public spectacle. For the historian, the change in the location of
executions had another consequence. The centralization of the conduct of
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executions meant the centralization and improvement of record keeping.
As a result, in the various states more complete and reliable data are
available for the years after centralization than for preceding years.

Centralization came more slowly in the South than in the North-
eastern and Western states. By 1905, twenty-three states, none of them
in the South, had shifted the conduct of executions to the state level.
Eight Southern states did so between 1906 and 1925. Louisiana and
Mississippi continued to carry out executions at the local level into the
1950s.° A probable consequence is that public executions remained
more common longer in the South than in the rest of the nation. Change
in the technology of capital punishment also contributed to increased
privacy in the conduct of executions. Eight Southern states replaced
hanging with electrocution at the time of centralization. Louisiana and
Mississippi managed to both shift to the new technology and preserve
local executions through the expediency of a portable electric chair and
generator.!® In the absence of centralization, information bearing upon
use of the death penalty also continued to be less reliable and complete
for the South than for the Northern and Western states.

THE BORDER STATES

As we have defined it, the Border region was diverse, and if anything,
diversity increased as the nineteenth and early twentieth centuries passed.
At the time of the Civil War, slavery was legal in all of the Border states
and the District of Columbia. West Virginia, of course, was a part of
Virginia until 1863. The region was, in general, less dependent upon
slave labor and had a smaller African American population than the
South, although the various states that comprised the region also dif-
fered from one another in both respects.

The end of slavery posed some of the same issues for the Border
states as for the South, and the response was similar. As in the South,
the use of the death penalty rose sharply during the Civil War years, and
the increase was greatest for whites. During the ten years following the
Civil War, the number put to death fell to approximately the level of the
period 1846-1855. In those years slightly over 100 executions were
carried out in the region; roughly the same number were executed from
1866—1875 (cf. Tables 3.2 and 4.2). Thereafter, the use of the death
penalty increased, and both African Americans and whites felt the in-
crease. By 1945, over 1,200 executions had been carried out in the
region compared to almost 700 during the preceding eighty years, an
increase of approximately 70%. As in the South, high points in the
number of both African Americans and whites put to death came in the
years centering on 1900, as Table 4.2 indicates. No clear trend is apparent
thereafter. The numbers executed dropped in the periods immediately
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following, but in the ten-year period 1936-1945, approximately as many
African Americans and whites were put to death as at the turn of the
century—slightly more in the case of whites. Virtually all of those ex-
ecuted in the Border states were either African American or white. No
Hispanic or Asian Americans and only a single Native American are
recorded as having been executed during these years. The ethnicity of
about 5% is unknown.

As in the South, African Americans consistently exceeded whites
among those put to death, although the differences were smaller in the
Border region. The differences tended to grow as the period passed. In the
earlier years about five out of ten of those executed were African Ameri-
cans; less than four out of ten were white. In the period 1906-1915,
African Americans accounted for almost seven out of ten executed. Con-
sistently in the following years, roughly six out of every ten put to death
were African Americans. Few women were executed in the Border region
during these years; we know of only five, four of them African American.

No pronounced trends are apparent when the use of the death
penalty is viewed in relation to population. As Figure 4.3 indicates,
white rates were marked by an irregular and almost imperceptible
downward trend across the period. At the end of the period white
execution rates were slightly lower than at the beginning. The rates at
which African Americans were executed rose during the nineteenth
century to their highest levels at the turn of the century, coinciding with
white efforts to institutionalize segregation, disenfranchisement, and other
Jim Crow practices. Thereafter, execution rates dropped, but even at the
end of the period African Americans were executed at a rate that was
higher than at the beginning. African American rates of execution were,
of course, consistently higher than white rates. Across the period Afri-
can American rates range from eleven to seventeen times those of whites,
with the largest differences in the middle and closing years. As in the
South, African American execution rates were consistently higher than
white rates in all Border states and time periods.

Rates of execution in the Border states tended to be lower than in
the South, as a comparison of Figures 4.1 and 4.3 will show. The
annual average number of whites executed per 100,000 population was
consistently lower in the Border states, although the differences were
sometimes small. African American rates present a more mixed picture.
During the earlier years of the period African Americans were put to
death in the Border region at rates roughly the same as in the South. In
the latter years of the period African Americans were executed at rates
higher than in the South.

In the Border states the timing and extent of redefinition of capital
crime and the change in the administration and conduct of executions
were similar to the South. In one respect efforts to restrict the use of
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capital punishment were carried farther in the Border states than in the
South. No Southern state abolished capital punishment, but two Border
states, Tennessee (in 1915) and Missouri (in 1917), did.!' Abolition,
however, was brief and of limited significance. The change to discretion-
ary sentencing for first-degree homicide was probably of greater impor-
tance. That change was completed in the Border region by the end of
the period of concern here."

It appears that in the Border region, as in the South, the use of the
death penalty may have diverged from the long-term national trend
toward limiting capital punishment to offenses that involved the death
of a victim, although the divergence was relatively small (Figure 4.4). In
the Border states the relevant data are more complete than for the
South, justifying somewhat greater confidence in the apparent trend.
Across the entire period, most whites were executed on charges that
involved the death of a victim.!? At the end of the period the percentage
of whites executed for nonlethal offenses increased sharply. In most
cases the offense charged was rape. The number executed for nonlethal
offenses was increased by the execution of six German nationals charged
with espionage in Washington, D.C. in 1942.* African Americans were
more frequently executed on charges that involved nonlethal offenses,
in all but a few cases of rape or attempted rape. Across the period
approximately 18% of African Americans put to death were charged
with these offenses.

As in the South, the Border states replaced public with at least
semiprivate executions at later dates than the Northeast. Delaware did
so before 1860, and West Virginia apparently ended public executions
when the conduct of the death penalty was centralized in 1899 and
moved to the state prison. By 1900 the remaining Border states also had
moved executions to more private circumstances.”® As in other areas,
how private these executions actually were, and how often attendance
actually was restricted, is subject to considerable doubt. The last public
hanging conducted without restricting the number of spectators is said
to have been that of Rainey Bethea, charged with rape, carried out in
Owensboro, Kentucky, on May 21, 1936, with an estimated 10,000 to
20,000 in attendance. Food and drink were available for purchase.!®

Like the South, the Border states were relatively slow to relinquish
local control over the conduct of executions. Prior to 1910, only a
single Border state, West Virginia, had shifted executions to the state
level. Kentucky did so in 1911, Tennessee in 1916, Maryland in 1923,
and Missouri in 1938. Delaware did not shift to state control before
1945.17 Some, but not all, Border states replaced hanging with electrocu-
tion as the means of execution—Tennessee in 1909, Kentucky in 1911,
and Washington, D.C., in 1928. Change was not complete. Missouri
adopted lethal gas in 1938, and the remaining Border states continued to
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use the gallows until after World War II. Kentucky reinstated public
hanging for rape in 1920 and repealed the statute in 1938.18

THE DEATH PENALTY OUTSIDE THE LAW

In the Southern and the Border states following the Civil War and into
the twentieth century the frequent legal use of the death penalty coin-
cided with frequent lynching. Lynching was, of course, a criminal act,
but in much of the nation it was rarely treated as a crime. Perpetrators
were rarely prosecuted and even more rarely convicted and punished.
Lynching was accepted and enjoyed the tolerance, if not always the
unqualified approval, of government and many leading citizens.

It appears that many believed, or claimed to believe, that lynching
was as legitimate as any other form of execution and was justified by
such honored principles as the right of revolution, popular sovereignty,
and simple self-protection. As a member of the North Carolina Supreme
Court explained, “The cause of lynching is not a spirit of lawlessness.
As a rule the men who participate in it wish ardently to enforce justice.
Whenever society has lost confidence in the promptness and certainty of
punishment by the courts, then whenever an offense sufficiently flagrant
is committed society will protect itself by lynching.”"

While lynching was sometimes justified on the grounds that legal
authorities failed to act or acted too slowly, the entire judicial systems
of the Southern and Border states were biased against African Ameri-
cans charged with serious offenses. African Americans often had only
ineffective council or none at all. Juries were composed of white males,
and the same men who participated in or accepted lynchings made up
the bulk of jury pools. Outcomes of trials were sometimes announced
with the assurance that the sentence would be death, and scaffolds were
constructed before the beginning of trials. On some occasions, the entire
proceedings from the opening of trial through conviction, sentencing,
and execution required only a few hours and were conducted under
intimidating conditions. Here again, the distinction between lynching
and the legal imposition of the death penalty was less than sharp.?

As in the case of legal executions, no definitive inventory or official
record of deaths by lynching exists. However, several recent studies and
older compilations, although not entirely consistent with each other,
provide at least a reasonable approximation of the incidence, timing,
and geographical distribution of lynching. The Negro Year Book for
1952 provides a useful national perspective on lynching from 1882
through 1951. According to the Year Book, 4,730 lynchings took place
during these years, 3,973 in the Southern and Border states, almost
85% of them African Americans.”! There is disagreement concerning
whether this count and other early compilations, such as the annual
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summary published in the Chicago Tribune, which also begins with
1882, understate or overstate the number of lynchings that actually
occurred.”” In any event, the numbers alone cannot fully convey the
meaning of lynching.

Lynching did not, of course, begin in 1882. It also occurred prior
to the Civil War, particularly in the South, the Border region, and the
Far West, and it took place in the South and the Border states during
the Civil War and Reconstruction. In this sense the available compila-
tions greatly understate the number of lynchings that actually took
place. There is evidence that during Reconstruction the incidence of
lynching in these states may have been at least comparable to that of
later years. George C. Wright indicates that a third of all lynchings in
Kentucky after the Civil War took place during the nine years from
1865 through 1874.2 It may be that the change in the character of
lynching after Reconstruction is part of the explanation for the greater
attention that it received in the later nineteenth and early twentieth
centuries. During Reconstruction lynchings probably tended to be dis-
proportionately covert actions carried out in relative secrecy because of
the fear of attracting intervention by Northern authorities. After Recon-
struction, when Northern intervention was less likely, lynchings often
were carried out as ritualized spectacles designed to attract crowds and
publicity and intended to terrorize African Americans as well any others
who might sympathize with them.

Richard Maxwell Brown has summarized the components of this
form of lynching: advance notice and publicity that a lynching was to
occur so that a crowd would be attracted; the lynching itself as a mass
spectacle, with large numbers in attendance; the burning, torturing, and
mutilating of the victim; taking, distributing and selling body parts of
the victim as souvenirs and preparing and selling postcards—although
the perpetrators were known, any investigative report usually simply
described them as “persons unknown.”** How many lynchings actually
conformed to these characteristics and included all components is un-
known. There were enough, however, to attract widespread attention
throughout the former slave states and in the rest of the United States
as well as in other nations.

While death, whether imposed by lynch mobs or executioners, was
a centerpiece in the effort to preserve white supremacy and restore the
economic, social, and political arrangements of the antebellum slave states,
that effort had other elements as well. Richard Maxwell Brown lists
twenty-five riots in towns and cities of the South and the Border states
between 1866 and 1921. These, it appears, often took the form of white
mobs attacking African American businesses, families, and neighborhoods
and sometimes involved pitched battles.”® African Americans were some-
times driven from their lands, or lands that they sharecropped, and were
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deprived of their homes and possessions.? It may be that relatively pros-
perous African Americans were most often the targets of this form of
terrorism. How often such actions took place is unknown.

While complete and systematic information bearing on the depre-
dations committed against African American during these years is not
available, it is possible to gain an approximate view of the geographic
and temporal distribution of lynching. Based on the 1952 Negro Year
Book it appears that approximately 60% of lynchings between 1882
and 1951 occurred in the late nineteenth century. Lynching continued
throughout the first half of the twentieth century but with declining
frequency. The predominance of the South also is clear. According to
this tabulation, almost 70% of all lynchings during these years took
place in the South, and another 14% occurred in the Border states,
particularly in Kentucky, Missouri, and Tennessee. Approximately 73 %
of those lynched in the nation were African Americans. In the South,
African Americans accounted for 84% of those lynched. The imbalance
was somewhat less extreme in the Border region, where about 74% of
lynching victims were African Americans.”’

Table 4.3 gives the approximate number lynched in the South for
ten-year periods, from 1886 through 1925.2% During the entire forty-
year period slightly more were legally executed (approximately 2,705)
than were lynched (2,621). During the period 1886-1895 more were
lynched (approximately 929) than were legally executed (652). The
disparity between African Americans and whites and the prominence in
Southern life of the death penalty, legally and illegally imposed, also are
apparent. During the forty-year period, nearly ten times as many Afri-
can Americans were lynched as whites, and in one ten-year period
(1906-1915) the number of African Americans lynched was twenty-
three times the number of whites. The pattern also was consistent at the
state level. In all Southern states and all time periods, more African
Americans were lynched than whites.

The total number lynched and legally executed, including mem-
bers of all racial and ethnic groups and those of unknown ethnicity,
between 1886 and 1925 also is given in Table 4.3. During these forty
years, on average, over eleven individuals were lynched or legally put to
death each month. In the first ten years the average was a little over
thirteen each month, and the number declined in the following periods.
Across the forty-year period African Americans were lynched and ex-
ecuted at an average rate of over nine each month; whites averaged just
over one each month. Virtually all of those lynched in the South were
either African Americans or whites. However, thirty-two Hispanics also
were lynched, most of them in Texas.

In the Border states during these years nearly 70% of all lynchings
occurred in the twenty years between 1886 and 1905 at the height of
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efforts to establish white supremacy, impose complete segregation, and
disenfranchise African Americans. The discrepancy between the num-
bers of African Americans and whites lynched was smaller in the Border
states than in the South. Even so, across the entire period and during
all four of the ten-year periods, the number of African Americans lynched
was greater than five times the number of whites, and during one time
period ten times the number of whites. As in the South the pattern was
consistent across the individual states. In all of the Border states, to the
degree lynching occurred, African Americans consistently outnumbered
whites among those lynched. The death penalty, legally or illegally
imposed, was a less prominent fact of life in the Border region than in
the South. During the first twenty years of the period an average of
approximately three lynchings and executions occurred each month.
African American lynchings averaged almost two each month, whites
less than one.

The number of both African Americans and whites lynched in the
Border region was smaller than in the South (Figure 4.5), and the same
relationship appears when the number lynched is converted to the av-
erage number lynched each year per 100,000 population (Figure 4.6).
The high point of lynching in the South occurred in the period 1886-
1895, when African Americans were lynched at approximately 1.32 per
100,000. The high point in the Border region was reached ten years
later, when the African American rate was .83 per 100,000 population.
In the following years the rate of lynching declined in both regions,
slightly more rapidly in the Border states than in the South. During the
period 1916-1925, African Americans were lynched in the South at a
rate of a little over twice that of the Border states.

The discrepancy between African American lynching rates was
greater in the Border region than in the South. In the South, African
Americans were lynched at rates per 100,000 ranging from approxi-
mately seven to almost forty times that of whites. In the Border region
the comparable range was from approximately twenty-five times that of
whites to seventy-three times. Similar discrepancies appear in the case
of combined lynching and execution rates, also given in Figures 4.5 and
4.6. In the South, during the period 1886-1896, African Americans
were lynched and executed at an average rate of 2.19 per 100,000, and
at the end of the period at a rate slightly less than one (.98). In the
Border region the comparable rates were 1.66 and .75. During the
initial ten years of the period, the combined execution and lynching
rates for whites in the South and the Border region were respectively,
.32 and .09; at the end of the period, the white rates were .07 and .04.
In the Border states, African Americans were lynched and executed at
rates ranging from fourteen to twenty-five times that of whites; in the
South, the range was from seven to twenty-five times that of whites.
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Rates of lynching and execution per 100,000 population varied
from one Southern state to another. During the four time periods, Florida,
Mississippi, Arkansas, and Louisiana, not always in that order, usually
had the highest rates of lynching for both African Americans and whites.
African Americans were lynched at the lowest rates in relation to popu-
lation in North and South Carolina and Virginia, and again, not always
in that order. These same states and sometimes Alabama and Georgia
had the lowest white lynching rates, although the pattern was not con-
sistent. During the period 1885-1896, African American lynching and
execution rates in the South tended to be closely related. Those states
with the highest African American lynching rates also tended to have
the highest African American execution rates. In the following years,
the relationship declined, and in the last period (1916-1925) the rates
were effectively unrelated.

Lynching rates varied even more widely among the Border states
than in the South. African Americans were lynched at the highest rates
in West Virginia. The state had a relatively small number of lynchings,
but the African American population also was comparatively small.
West Virginia was followed in terms of rates of African Americans
lynched per 100,000 by Kentucky, Tennessee, and Missouri, where the
African American population was larger. There were no reported lynch-
ings in the District of Columbia and only one, an African American, in
Delaware. Eighteen were lynched in Maryland, seventeen of them Afri-
can Americans. As in the South, African Americans were consistently
lynched in the Border states in larger numbers and at higher rates per
100,000 population than whites.

Lynching began before the 1880s, although most of the available
tabulations and studies begin with these years. The exception is George
C. Wright’s study of lynching in Kentucky, which deals with the period
1865-1940 and includes a list of the victims of lynching during these
years. That list is summarized in Table 4.4 for the period 1866-1925.
It appears that in Kentucky the number and rate of lynching in relation
to the population were higher during the Reconstruction period than in
later years. Wright suggests, moreover, that the actual number lynched
during these early years was probably significantly larger than indicated
by his tabulation.”

There is, of course, no reason to believe that Kentucky was rep-
resentative of other Southern and Border states. However, rather frag-
mentary evidence provided by Richard Maxwell Brown suggests that in
Texas deaths through vigilante lynchings also began well before the
1880s. Although the dating of vigilante deaths is imprecise, it appears
that in Texas as many as 70% of these deaths came before the 1880s.%°
Other unsystematic evidence also indicates that lynching occurred with
some unknown frequency prior to the 1880s in the other states of the
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South and the Border.’! In these terms it is highly likely that the avail-
able compilations seriously understate the actual incidence of lynching
in the post-Civil War years and suggest as well that lynching was tem-
porally more confined than was in fact the case.

From the eighteenth century to the mid-twentieth, the use of the
death penalty in the United States declined in relation to population, as
chapter 1 indicated. In the South and the Border states in the post-Civil
War years, both African Americans and whites were executed at rates
per 100,000 below those of the earlier nineteenth century. Where whites
were concerned, rates of execution tended to decline further across the
period 1866-1945. Where African Americans were concerned, the de-
cline was much fainter if, indeed, it was present at all. If lynching is
taken into account, and the rates of lynching and legal executions per
100,000 population combined, then the rates of use of the death pen-
alty appear higher than those of the pre-Civil War years. Lynching
effectively cancelled out any decline in the legal use of the death penalty,
and of course, the toll of lynching, like legal use of the death penalty,
fell most heavily upon African Americans. In the later eighteenth cen-
tury and the early nineteenth, the use of extreme methods of execution
was discontinued in the Northeast and diminished in the South and
Border states. In the latter two regions, lynching restored the use of
such methods with a vengeance.

In the latter nineteenth century and into the twentieth, lynchings
and legal executions were frequent events in the Southern and, to a
lesser degree, Border states. The death penalty was a prominent fact of
life in another respect as well. In much of the South and the Border
region, executions were public events. Some states did attempt to end
public executions, but even in these states significant numbers of wit-
nesses and other spectators were allowed to observe. After the end of
Reconstruction, lynchings usually were public events. Lynching was
carried out by mobs of lesser or greater size and was intended to ter-
rorize, warn, and intimidate African Americans in particular but also
whites and others whose behaviors or other characteristics were deemed
objectionable. Since punishment rarely occurred, there was little need or
reason for secrecy and greater reason for publicity. In keeping with the
goals of terrorizing and intimidating, lynching was carried out with
brutality, and sometimes, exactly how often is unknown, it involved
torture, mutilation, burning, and the sale and distribution of pictures
and body parts as souvenirs. It appears as well that legal executions
were often, perhaps usually, carried out in public and sometimes be-
came public spectacles. Death by lynching and legal execution, in other
words, was a highly visible aspect of life in these states.

After the Civil War, legal execution in the South and the Border
states was largely limited to offenses that involved the death of a victim
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and to rape and attempted rape. There were no such limitations where
lynching was concerned. Murder was more commonly given as a reason
when whites were lynched than in the case of African Americans. Murder
and attempted murder also were among the most common reasons
given for lynching African Americans, but African Americans also were
lynched for numerous other supposed reasons. Presumed offenses against
white women, including rape and attempted rape but also a number of
lesser and often trivial offenses, were among the most common of these
other reasons. But African Americans also were lynched for such diverse
reasons as voting for the wrong political party, giving testimony against
whites, arguing with whites, indolence, being related to persons pre-
sumed guilty of various offenses, and the list could be considerably
extended.’> Lynching, in short, effectively negated restrictions on the
legal use of the death penalty and made the death penalty an almost
commonplace event. In these terms, the South and parts of the Border
region lived up to their violent reputation.
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Chapter 5

The Northeast, 1866-1945

During the years after the Civil War, as in earlier years, the regions of
the nation differed in their use of the death penalty. The most obvious
difference was in the sheer number executed. Approximately 2,500
executions took place in the fourteen Northeastern states between 1866
and 1945. With almost half of the national population, these states
accounted for approximately one fourth of all executions during the
period. In contrast, over 5,000 executions occurred in the ten Southern
states, slightly less than 50% of the total for the nation. Only a little
over one fifth of the national population resided in these states. Efforts
to modify and restrict the use of the death penalty also began earlier
and were carried farther in the states of the Northeast than in the
Southern states. The Northeastern regions also included the most urban
states of the nation as well as most of the larger cities.

While these are striking and important differences, there also were
similarities between the three regions. These similarities reinforce the
obvious conclusion that the pattern of executions during these years in
the Northeast as well as in the South and in the Border states was
intimately related to the presence of diverse ethnic groups, particularly,
but by no means exclusively, African Americans and whites. The point
is reinforced by an examination of the Western states and territories in
the following chapter. The late nineteenth century and the early twen-
tieth were marked by the large-scale migration of African Americans
from the South and Border states to the Northeast, especially to the
larger cities. As the African American population increased in the
Northeast, the number of African Americans executed also increased, as
might have been predicted. Less predictably, the rate at which African
Americans were executed in relation to the population also increased,
sometimes to levels above those of the South or the Border region. In
the Northeast, as in the Southern and Border states, African Americans

93
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were executed in numbers far out of proportion to their representation
in the population.

This chapter traces the use of the death penalty, both legal use and
lynching, in the New England, Middle Atlantic, and East North Central
regions from the end of the Civil War through 1945. In doing so, it
examines the differences and similarities both between these regions and
with the Southern and Border states. At the same time changes in the
institutional context of the death penalty are touched upon.

INSTITUTIONAL CHANGE

In the Northeast the institution of capital punishment underwent con-
siderable change. Most of the Northeastern states shifted the conduct of
executions from the local level to state facilities at relatively early dates.
By 1901, all of the New England states had either abolished capital
punishment or shifted its conduct to the state level. Maine and Vermont
shifted to the state level in 1864, New Hampshire in 1869, and Con-
necticut and Massachusetts in 1894 and 1901, respectively. Centraliza-
tion in the Middle Atlantic states came somewhat later. The change was
made in New York in 1890, New Jersey in 1907, and Pennsylvania in
1915. The conduct of executions was centralized at the state level in
Ohio in 1895 and Indiana in 1897. Illinois left executions to be carried
out under local jurisdictions until 1928." The death penalty was abol-
ished in Michigan and Wisconsin before centralization. As indicated
earlier, centralization meant better and more consistent record keeping.
As a consequence, the available data support more detailed discussion
for the years after centralization than for earlier years or for the South-
ern and Border regions.

It is reasonable to surmise that centralization also meant that
executions could be carried out in more private circumstances than was
often possible at the local level. Efforts to end public executions had
begun well before the Civil War. The Prisoners Friend reported in 1849
that “Fifteen states have passed laws respecting the execution of the
terrible penalty which removes the gallows from the highway to the jail
yard!”? Removal to the jail yard, however, was apparently often not
enough to preserve privacy. Large numbers of “witnesses” and special
deputies were sometimes invited to observe executions, thus defeating
the objective of privacy. Of greater importance, even larger numbers of
uninvited spectators were sometimes able to observe from nearby trees,
fences, and the roofs and windows of neighboring buildings.* As a
consequence, executions could remain both an offensive spectacle for
some critics and a potential source of public disorder. The facilities of
state penitentiaries, in contrast, made at least a relatively greater degree
of privacy possible.
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Capital punishment was changed in other ways as well. One state
joined Michigan, Rhode Island, and Wisconsin by abolishing the institu-
tion. Maine abolished capital punishment in 1876, restored it in 1883,
and abolished it again in 1887, this time permanently. During much of
the period, in short, over a quarter of the Northeastern states did not use
the death penalty. The death penalty was made discretionary in homicide
cases during the period, although in most cases at later dates than in the
Southern and Border states.* Virtually all of those put to death in the
Northeastern states were charged with offenses that involved a death.
Only three are recorded as having been charged with rape and attempted
rape, two of them African Americans.” Numbers this small raise a ques-
tion of whether they reflect any more than random error in data process-
ing or collection. These matters to the side, it is clear that execution for
rape and attempted rape or other nonlethal offenses was less frequent in
the Northeast than in the Southern and Border states.

In the late nineteenth and early twentieth centuries hanging was
replaced by electrocution in nine out of the ten Northeastern states that
retained capital punishment. New York, the first to do so, adopted the
electric chair in 1890; Illinois (1929) and Connecticut (1937) were the
last. New Hampshire continued to use hanging. (Lethal gas was never
used in the Northeastern states during the period.) Electrocution was
adopted as a more humane method of execution than hanging and was
hoped to be both painless and instantaneous.® Definitive evidence on the
latter questions is, of course, lacking. Change in the technology of the
death penalty also contributed to the end of public executions. The
number of witnesses and others who could observe an electrocution was
necessarily small.

FREQUENCY 0F EXECUTION

The evidence indicates that both the legal and illegal use of capital
punishment was less frequent in the Northeastern regions than in the
Southern and Border states. Lynching did occur in the Northeast, but
less frequently than in the regions to the South or, as discussed in the
following chapter, in the states and territories of the West, although the
Northeastern regions varied widely in both the legal and illegal use of
the death penalty. Taken in total, moreover, the evidence suggests that
use of the death penalty was a less prominent part of life in the North-
east than in the Southern and Border states.

New England

If we look for differences between the Northeastern regions in the fre-
quency of the use of the death penalty, New England stands out at the
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lower end of the distribution. Only about 195 executions took place in
the New England states from 1866 through 1945, a smaller number
than in any other region during the same period. This was in contrast
to 144 executions in New England during the preceding eighty years, an
increase of a little over one third. This was a relatively modest increase
compared to other regions, and proportionately less than the increase in
the New England population. As might be expected the majority of
those executed were white. The available data indicate that six African
Americans and five Asian Americans also were put to death, and the
ethnicity of sixteen is unknown. The remaining 171 (88%) were white
(Table 5.1). At least two of those put to death were white women
charged with homicide. Across the period the number executed was
marked by a slight, irregular rising trend, with the largest numbers put
to death during the period 1906-1935. The secondary sources and
compilations that we know of record a single lynching in New England,
a white man lynched in Maine in 1907, with the reason given as rape.”

As Table 5.1 indicates, the number of whites executed during the
period reached high points in the early years of the twentieth century
and declined thereafter. Only a small number of African Americans
were put to death, two in Connecticut, one in Maine, and three in
Massachusetts, well under half the number executed in the preceding
eighty years. No African Americans were executed during the twenty-
year period from 1906 through 1925, and only one was during each of
the other ten-year periods. Compared to the other regions of the nation,
executions were rare events in New England. Across the period, an
average of a little over two executions were carried out each year, and
only in two ten-year periods did the average reach three each year. Even
in some of the New England states that retained the death penalty, no
executions were carried out during relatively long periods. It appears, as
suggested earlier, that most of the executions that did occur took place
in at least the relative privacy of state penal institutions.

Rates of execution of African American and whites per 100,000
population followed a different pattern. The rates given in Figure 5.1
are calculated for the two groups on the basis of the population of the
states that continued to use capital punishment. If based on the entire
population of the region, the rates would, of course, appear lower. The
rate of execution of whites per 100,000 white population during these
years was marked by a very faint, irregular decline, continuing the
pattern that had begun in the eighteenth century. This long-term trend
was interrupted by a slight short-term increase during the early years of
the twentieth century.

The African American population of the New England death pen-
alty states grew steadily across the period, from about 28,000 according
to the 1870 Census, to approximately 90,000 in 1940. The rate of
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growth was relatively slow, and in 1940 African Americans still made
up only slightly more than 1% of the population of these states. (An
increase in the African American population is shown in proportional
terms in Figure 5.1). Despite population growth, however, the number
of African Americans put to death remained stable, and the rate of
execution per 100,000 population continued to decline, as it had in
earlier years. As will be seen, this was a different pattern than in the
other regions of the Northeast. In New England, as in other regions of
the Northeast, African American execution rates were consistently higher
than white rates, except for the twenty years when no African Ameri-
cans were put to death.

It might be tempting to see these higher rates for African Ameri-
cans as no more than a historical anomaly that merits no comment. Few
African Americans were executed, only six in the region during the
entire period. Here again, such small numbers raise the obvious possi-
bility of random error. Certainly the execution of an African American
was a rare event in New England during these years, and the high rate
of African Americans executed might be seen as essentially spurious. On
the other hand, the African American population of the New England
states also was very small. The execution for murder, rape, and robbery
of a single African American in Maine in 1869 might be treated as
being of no more than anecdotal interest. However, the African Ameri-
can population of Maine in 1870 was only about 2,000, and that of the
entire region was roughly 33,000. The single African American ex-
ecuted in Maine meant an average annual execution rate of five per
100,000. These contrasts explain the high rates of execution of African
Americans. Whatever else is to be said, it appears that even in New
England, where the death penalty was used rarely in comparison to
other regions, African Americans were put to death at a higher rate
than whites, and in numbers in excess of their representation in the
population.

These same issues and questions arise in the case of executions of
Asians. Three Asians charged with homicide are recorded as having
been executed in Massachusetts on the same day in 1888. Two more,
also charged with homicide, were executed in Connecticut on the same
day in 1927. Judging from the names, all were probably Chinese. While
almost as many Asian Americans (five) as African Americans (six) were
executed in New England in this period, the Asian American population
was much smaller and average annual rate of execution much higher.

In the use of capital punishment, New England appears quite
different than the Southern and Border states and, as will be seen, to a
somewhat lesser degree different from the other regions of the nation as
well. Indeed, on the basis of the available data and the record of con-
tinued modification and restriction of the use of the death penalty, it
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might be reasonably argued that by the end of the period considered
here capital punishment in New England was on its way to extinction.

The Middle Atlantic Region

The death penalty was used much more frequently in the Middle Atlan-
tic states during these years, and those executed in the region were more
diverse in racial and ethnic terms. Slightly more than 1,600 executions
in these states, more than three times the number executed during the
preceding eighty years and about eight times more than in New En-
gland. The difference between the regions is not surprising, given the
differences in population size and growth. As discussed later, however,
rates of execution in relation to population also were higher in the
Middle Atlantic region. Whether use of the death penalty is viewed in
terms of absolute numbers or in relation to population, it was used
more often in the Middle Atlantic states than in New England. A few
lynchings also occurred in the Middle Atlantic states. As in other re-
gions the exact number is unknown, but it was almost certainly small,
although larger than in New England. According to one compilation, a
single lynching took place in New Jersey, two in New York, and eight
in Pennsylvania. Of the eleven recorded deaths by lynching, eight were
African Americans and three were whites.® The numbers were small, but
African Americans were overrepresented.

As in New England, most of those legally executed in the Middle
Atlantic states were white, although the number of African Americans
executed was substantially larger than in New England. As Table 5.2
indicates, approximately one out of every five executed in the Middle
Atlantic region was African American. A small number of members of
other racial and ethnic groups and an even smaller number of unknown
ethnicity also were put to death. The number of whites and African
Americans executed rose following the Reconstruction era and surged
sharply during the period 1916-1935.

That the number of African Americans put to death increased is
not surprising. During the latter part of the nineteenth century and
continuing into the twentieth, large numbers of African Americans left
the South and Border states, and many settled in the Middle Atlantic
region. During these years the African American population of the re-
gion underwent an almost tenfold increase, from approximately 131,000
in 1860 to almost 1.3 million in 1940. Despite this increase, African
Americans remained a small segment of the regional population, less
than 5% according to the Census of 1940.

It might be expected, all other things the same, that as the African
American population increased, the number of African Americans put
to death also would increase. It would not necessarily be expected that
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the rate of execution of African Americans in relation to population
also would increase. In the Middle Atlantic states the average number
of African Americans put to death each year per 100,000 population
had followed a very irregular declining trend since the eighteenth cen-
tury. That long-term decline was interrupted during the Reconstruction
years and then rose sharply to a peak in the years surrounding the turn
of the century (Figure 5.2). The peak in African American execution
rates coincided with a sharp increase in African American migration to
the Middle Atlantic states. Between the censuses of 1890 and 1900, the
African American population of these states increased by almost 45%
(shown in proportions in Figure 5.2). The African American population
also increased in the following years. Between the censuses of 1920 and
1930, the increase was over 75%.° Surprisingly, in some respects, the
rate at which African Americans were executed did not increase but
declined steadily after the turn of the century to its lowest point during
the period 1936-1945.

In the Middle Atlantic region, whites were executed at a higher
rate in relation to population, usually about double, than in New England.
From the 1840s onward, in the Middle Atlantic region white average
annual rates of execution fluctuated within a very narrow range, from
approximately .03 to .06 per 100,000. The period 1905-1935, widely
believed at the time to be marked by high levels of criminal violence,
saw a short-term, almost imperceptible rise (Figure 5.2). White rates of
execution in relation to population differed markedly from those of
African Americans, as Figure 5.2 also indicates. White rates were, of
course, more stable and consistently lower. During one ten-year period,
African American rates exceeded white rates by more than twenty times.
Thereafter, the rates converged, but even at the end of the period Af-
rican Americans were still executed at a rate eight times that of whites.
African American execution rates were higher than white rates in all
states across the period.

The East North Central Region

Executions were less common in the East North Central region than in
the Middle Atlantic region but more common than in New England.
From 1866 through 1945, approximately 721 executions took place in
the East North Central states. This compares to about 180 during the
preceding years. The increase is explained, at least in part, by the greater
population during the latter period than in earlier years. The number of
executions during the latter period takes on a somewhat different mean-
ing when it is recalled that the executions took place in three states—
Illinois, Indiana, and Ohio. As indicated earlier, Michigan and Wisconsin
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had abolished capital punishment before the Civil War. As Table 5.3
indicates, almost 66% of those executed were white. African Americans
accounted for approximately 26%. At least two Native Americans, an
Asian, four Hispanics, and fifty of unknown ethnicity also were ex-
ecuted. Growth in the number of whites put to death was quite irregu-
lar. The largest number put to death, in terms of the way we have
summarized the data, occurred in the period 1926-1935, with almost
25% of the total for the eighty-year period. The number of whites
executed dropped during the next ten-year period. The number of Af-
rican Americans put to death grew more regularly. The largest number
of African Americans was executed in the period 1916-1935, and the
number also declined in the following period.

Between 1860 and 1940, the white population of the three capital
punishment states grew by approximately 225%. (That of the entire
region grew by a little over 270% during the same period.)!* The in-
crease in the number of whites put to death barely kept pace with the
population increase, as Figure 5.3 indicates. A modest short-term bulge
in the rate of the execution of whites can be observed during the period
1916-1925, when the rates rose from .02 during the preceding period
to .05 per 100,000, and then to .07 in the period 1926-1935. There-
after, the rates dropped to earlier levels. During most of the period,
whites were executed in the East North Central states at rates below the
Middle Atlantic region, but somewhat higher than in New England, as
a comparison of Figures 5.1, 5.2, and 5.3 will show.

The average number of African Americans executed per 100,000
population followed a different but familiar pattern. The African Ameri-
can population also grew during the period, but at a much more rapid
rate than the white population. As in the case of the Middle Atlantic
states, large numbers of African Americans migrated from the South
and the Border regions to the Old Northwest. Migration to the three
capital punishment states, all of them adjacent to slave states, was
particularly large. During the first sixty years of the period, African
American rates of execution per 100,000 population increased in the
capital punishment states as the African American population increased,
not necessarily the expected relationship, and the largest increases in
execution rates sometimes coincided with sharp increases in the African
American population. Between the censuses of 1860 and 1870, the Afri-
can American population of these states more than doubled, from ap-
proximately 55,000 to 117,000, and the rate of execution of African
Americans rose from approximately .18 to .34 per 100,000. The African
American population of the region grew by 60%, shown as a proportion
in Figure 5.3, between the censuses of 1910 and 1920, and execution
rates rose from .8 to 1.0 per 100,000. Thereafter, execution rates de-
clined, although the African American population continued to grow.
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While they migrated in substantial numbers to the capital punish-
ment states (Illinois, Indiana, and Ohio), African Americans remained
a small proportion of the total population. They more than doubled in
number between 1860 and 1870, but they still made up less than 2%
of the 1870 population. Although the African American population of
the three states in 1940 was about fifteen times that of 1860, African
Americans still accounted for less than 5% of the total population in
1940."" Even so, nearly 30% of those executed between 1926 and 1935
were African Americans. As Figure 5.3 shows, African American rates
of execution in the three states consistently exceeded white rates, often
by very substantial margins. During the years around 1910, the average
number of African Americans executed per 100,000 population was
over thirty-five times greater than that for whites. The average number
of African Americans executed per 100,000 never fell below six times
the average for whites. No African Americans were executed in Indiana
during the period 18761885, but with that exception African Ameri-
cans were executed in all states and time periods at rates many times
greater than whites.

Lynching also occurred in the Old Northwest during these years,
although it is unclear whether lynching was tolerated and sanctioned to
the same degree as in the Southern and Border states. But whatever the
degree of tolerance, it is clear that lynching was part of the context for
the legal use of the death penalty. As in the case of the other regions, the
exact number of lynching deaths is unknown and will probably never be
known. The Negro Year Book, however, places the number at 121 during
the period 1882-1951, many more than in the Middle Atlantic states,
and certainly more than in New England, but substantially fewer than in
either the South or Border states. If we accept this secondary source, as
we have elsewhere, as a reasonable approximation of the actual number
lynched, then several points emerge. Most lynchings occurred in states
that retained capital punishment, thirty-four in Illinois, forty-seven in
Indiana, and twenty-six in Ohio. In contrast, few took place in the states
that had abolished the death penalty, only eight in Michigan and six in
Wisconsin.'? Clearly, in the East North Central region, absence of the
death penalty was not accompanied by greater lynching.

According to The Negro Year Book, the majority (almost 60%) of
those lynched in the East North Central states were whites rather than
African Americans, and in this respect the region differed from both the
Southern and Border states. The distribution, however, was not consistent
from one state to the other. In Illinois and Ohio, a majority of those
lynched were African Americans.”*> Moreover, the regional distribution
takes on a somewhat different significance when it is recalled that in only
one state of the Old Northwest, Ohio, according to the Census of 1920,
did the African American population exceed 3% of the total state
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population. The African American population in all of these states was
even smaller in earlier years. Even in 1940, in no state did the African
American population exceed 5% of the total population. The point is, of
course, that African Americans were lynched in Illinois, Indiana, and Ohio
in numbers far in excess of their representation in the state populations.

These disparities appear more clearly and in more extreme form
when lynching is related to population, as was done in examining the
Southern and Border states. The average number of African Americans
and whites lynched per 100,000 population is given in Figure 5.4 for ten-
year periods, from 1886 through 1925. The difference between African
American and white lynching rates is apparent. White lynching rates were
consistently low throughout the period. During the period 1916-1925,
African Americans were lynched at an average rate of forty times that of
whites. During one ten-year period, 1886-1895, moreover, African Ameri-
can average lynching rates were higher than rates of legal execution (cf.
Figure 5.3). In the following years, African American lynching rates de-
clined, but even at their lowest, in terms of available data, during the
period 1916-1925 they remained higher than those of whites. Figure 5.4
also gives the combined rates of lynching and legal execution in relation
to the population. Here again, of course, the sharp discrepancy between
African American and white rates is readily apparent. The execution rates
of African Americans during the period 1886-1925 tended to increase,
and the combined rates of lynching and legal execution for African Ameri-
cans remained consistently higher than that of whites.!

In the three Northeastern regions, African American execution
rates were substantially higher than white rates. In the Middle Atlantic
and East North Central regions, the pattern was consistent; in New
England, the pattern also was consistent, except for the years 1906
through 1925, when no African Americans were executed. A measure
of care is needed in interpreting these differences. In all of the censuses
from 1870 through 1940, the population was undercounted, although
probably by declining proportions in those of the twentieth century, and
the magnitude of the undercount varied from one group to another. As
Richard H. Steckel succinctly puts it in his discussion of the quality of
data from national censuses, “The poor, the unskilled, ethnic minorities,
the very young, residents of large cities, and residents of frontier areas
are more likely to have been uncounted.”’’ African Americans, of course,
shared more than one of these characteristics.

The magnitude of difference between African American and white
execution rates usually was quite large. In New England, African Ameri-
can rates of execution ranged from almost three to almost eight times
that of white rates. In the Middle Atlantic states, the range was from
over six to almost twenty-one times, and in the capital punishment
states of the East North Central region from almost eight to thirty-five
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times. Put differently, to reduce African American rates of execution to
the level of white rates, it would be necessary to imagine, in the case of
the Middle Atlantic states, for example, that the African American
population was actually six to twenty-one times larger than that enu-
merated in the censuses of the period. Undercounts of this magnitude
are, to say the least, unlikely. Such an assumption ignores the likelihood
that segments of the white population were undercounted as well. It
may well be that the differences between African American and white
rates of execution discussed earlier tend to exaggerate the actual rates.
Even so, there can be little doubt that African Americans were executed
in all states of the Northeast at significantly higher rates than whites
across the entire time period.

RACE, ETHNICITY, AND THE DEATH PENALTY

It is easy enough to identify differences in the use of the death penalty
between the Northeastern regions, on the one hand, and the South and
Border regions, on the other. The most obvious difference was in the
absolute frequency with which the death penalty was used. From 1866
through 1945, more than twice the number of executions occurred in
the South than in the three Northeastern regions combined. Fewer
executions took place in the Border states, but the number there ex-
ceeded the total of the East North Central and New England states.
Moreover, given the longer persistence of local control over the conduct
of executions in the Southern and Border regions, with the consequence
of more scattered and less complete records, it is likely that the avail-
able data underestimate the incidence of executions in these states to a
greater degree than in the Northeast. Lynching was, of course, much
more common in the South and in some of the Border states than in the
Northeast. On both counts, the differences between the regions in the
incidence of executions—legal and illegal—were probably greater than
it appears. All three of the Northeastern regions, moreover, moved far-
ther and at earlier dates toward constraining the use of the death pen-
alty than did the Southern and Border states.

These differences should not, however, mask the similarities be-
tween the regions and important elements of continuity in American
history. The latter nineteenth century and the earlier years of the twen-
tieth can only be described as a time of crisis in the relations between
racial and ethnic groups in the United States and, more generally, in
national values and the law. Actions taken by whites in the South and
the Border states directed against African Americans—disenfranchise-
ment, lynching and other forms of terrorism, and the institutionaliza-
tion of Jim Crow, among them—are often stressed in this regard.
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The Northeast and, as discussed in the following chapter, the
Western territories and states had their own tensions concerning rela-
tions between racial and ethnic groups. Similar forms of oppression and
suppression of African Americans also were present in the Northeast.
Richard Maxwell Brown lists eleven major race riots between 1900 and
1943 in such Northern cities as Akron, Ohio, Chicago, New York,
Philadelphia, Detroit, and East St. Louis, Illinois.'"® Doubtlessly there
were other lesser altercations. The African American population of the
cities was increasingly ghettoized and subjected to forms of discrimina-
tion which, though perhaps more subtle and less oppressive than the
Jim Crow practices of the South and the Border regions, nevertheless
sharply constrained opportunities and rights.

The disparity between African American and white execution rates
observed earlier is a further point of resemblance between the North-
eastern regions, on the one hand, and the South and the Border regions,
on the other. In the Northeast, during the latter nineteenth and earlier
twentieth centuries, the law and criminal justice system discriminated
against African Americans just as it had in earlier years, although per-
haps in diminishing degrees in some states and jurisdictions. Economic
factors undoubtedly also played a role, including access to legal counsel.
It is impossible to assign relative importance to the characteristics of the
law and criminal justice system in explaining the disparities in execution
rates, since other factors, including, it is likely, differences in rates of
violent crime, also were involved.

Ethnic tensions were not limited to the relations between whites
and African Americans. Tension also existed between white population
groups. In the late nineteenth and early twentieth centuries, large num-
bers of Eastern and Southern Europeans migrated to the Northeast and
to a lesser degree other areas of the nation. These newcomers and their
offspring encountered suspicion and hostility on the part of more estab-
lished groups of whites, including some who were themselves members
or the offspring of earlier waves of immigrants who also had encoun-
tered hostility from older-stock whites.

The early years of the twentieth century were marked by an in-
crease in crime and violence, or at least the perception of an increase,
including a rise in homicides.!” Certainly accounts of the post-World
War I years and the 1920s into the 1930s usually emphasize the growth
of organized crime and high levels of violent crime. As discussed earlier
these years also were marked by an increase in the number of whites
executed in the Northeast (Tables 5.1, 5.2, and 5.3) and by a much
fainter increase in white rates of execution (Figures 5.1, 5.2, and 5.3).

In the view of many Americans the newcomers from Southern and
Eastern Europe were largely responsible for the crime and violence of
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the time.!'® Whatever is to be made of this view, the roster of whites put
to death in the Northeast includes a disproportionate number of Southern
and Eastern European-appearing names. On the basis of names it seems
that during the period 1906-1935 in the New England states that re-
tained capital punishment, over 55% of whites put to death were prob-
ably of Eastern or Southern European origin or descent. Over 45% of
those put to death in the Middle Atlantic states and over 30% of those
executed in the three capital punishment states of the East North Cen-
tral region had Eastern- or Southern European-appearing names. As-
signing ethnicity on the basis of names is, of course, a highly unreliable
process, but it is at least noteworthy that in the 1920 U.S. Census the
“foreign-stock” population of Southern and Eastern European origin
accounted for only 20% of the population of the New England capital
punishment states, 27% of the Middle Atlantic states, and 16% of the
East North Central states with capital punishment, well below their
representation among those executed in the three regions.

The disproportion appears equally striking if we focus upon a
single group, Italian Americans, and upon the seven Northeastern states,
which in 1920 were most heavily represented. Arguably, names provide
at least a marginally more reliable means to identify this group than
other groups. Since the available data do not include the place of birth
of those put to death, Table 5.4 gives the execution rates per 100,000
population for Italian Americans, calculated in two different ways. The
first uses the Census count of Italian Americans born in Italy as the
denominator. The second uses the Census count of “foreign-stock” Ital-
ian Americans—those born in Italy, plus those born in the United States,
with at least one parent born in Italy—as the denominator."” For com-
parison, the table also gives the rates for “native-stock” whites using
the Census tabulation of whites born in the United States, with both
parents also born in the United States as the denominator, and those
executed whose names do not appear to be of Southern or Eastern
European origin as the numerator.?® The latter calculation, of course,
overestimates the execution rates for native-stock whites. At least some
of the whites whose names do not appear to be of Eastern or Southern
European origin probably were foreign born or had one or both parents
of foreign birth. For comparison, the table also gives execution rates for
African Americans.

As Table 5.4 shows, whether calculated on the basis of the foreign
born or by combining the foreign born with the native born of foreign
parentage, the Italian American execution rates appear higher, often
substantially higher, than the rates for other whites. In the two periods
after 1916, rates calculated using the Italian foreign-stock population as
the denominator are more nearly comparable to the native-stock rates
but are also, with one exception, higher. Calculated on the basis of the
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foreign born in all three periods, the rates for Italian Americans are at
least several times the rates for the native stock. The comparison to
African Americans is striking. Outside of New England, the Italian
American execution rates are frequently higher than those for African
Americans. If we take these calculations at face value, it appears that in
some regions and time periods Italian Americans were more likely to be
executed than African Americans.

It is likely that the legal system of the latter nineteenth and early
twentieth centuries placed Italian Americans at a disadvantage, just as
it did other immigrant groups at the time and in earlier years. Cultural
and linguistic differences, and the fact that immigrant groups were dis-
proportionately poor, virtually guaranteed as much. It also is the case
that at the time these groups were seen as marked by high rates of crime
and violence, a view that is perpetuated in much of the popular litera-
ture and films of our own time. Here again, the lack of systematic
information on crime rates precludes assigning relative weights to the
various factors that undoubtedly combined to produce disparities in
execution rates.

Disparities in the use of the death penalty were present in the re-
gions of the Northeast, just as in the Southern and Border states. It also
is clear that the death penalty was used more frequently in the latter
regions than in the former. Regional differences are much less clear when
population is taken into account. Table 5.5 compares the regions using
the ratios of the rates of execution per 100,000 population in the North-
eastern regions to the rates for the South for African Americans and
whites. The same comparisons are made for the Border region.

Viewed in this way, rates of execution in the South and Border
regions do not appear consistently higher than in the Northeast. In this
comparison New England again stands out. African American execu-
tion rates in New England were consistently lower than in either the
South or Border regions. The differences also are present but are less
consistent for whites. White execution rates rose in New England in
comparison to the South during the period 1906-1925 and exceeded
rates in the Border states during these years. The three capital punish-
ment states of the East North Central region followed a somewhat
different pattern. In the late nineteenth and early twentieth centuries,
African American execution rates were well below those of the South
or Border regions. With increased migration of African Americans,
however, execution rates in these states rose to levels above those of
both the Southern and Border regions. As in New England, white ex-
ecution rates in the East North Central states rose to higher levels in
comparison to the South and to levels higher than in the Border region
during the period 1916-1936. These years usually are treated as char-
acterized by their high rates of violent crime.
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Execution rates in the Middle Atlantic states followed a still dif-
ferent pattern. During most of the periods into which we have grouped
the data, African American execution rates equaled or exceeded those
of the South and Border regions. Only in the closing years of the period
did African American rates in these states fall below those of the South
and Border regions. White execution rates in the Middle Atlantic region
rose to levels above those of the South during the period 1916-1925,
resembling the pattern of the other two Northeastern regions, and con-
sistently equaled or exceeded those of the Border region.

The comparisons in Table 5.5 are clouded by several consider-
ations and must be viewed with reservations. African American execu-
tion rates in the South and in some of the Border states during the
Reconstruction years probably were artificially depressed by the pres-
ence or threat of Northern control. It is likely as well that the incidence
of executions is underestimated to a greater degree for the South and
Border regions than for the Northeast. It also is likely that execution
rates in the Middle Atlantic and East North Central states are inflated
by underenumeration of the African American population in the cen-
suses of the earlier parts of the twentieth century. However, it would be
necessary to assume that the African American population of the Middle
Atlantic states, for example, was almost two and half (2.45) times that
recorded by the 1920 Census to reduce execution rates in that region
to the South’s level. An undercount of that magnitude is, of course,
unlikely. In any event, the assumption waives the possibility that Afri-
can Americans also were undercounted in the South. It is necessary to
conclude, therefore, that during some periods African Americans were
legally executed at higher rates than in the South, although the margin
of difference is unknown.

These comparisons, however, do not take into account lynching.
In the South and some of the Border states, the combined death toll
from lynching and the legal use of the death penalty was substantially
higher than that of legal executions taken alone. Table 5.6 gives the
ratio of the combined rates of legal and illegal executions for the Middle
Atlantic and East North Central states to the equivalent rates for the
Southern and Border states during the four time periods for which
lynching information is available. African American lynching and ex-
ecution rates in the Middle Atlantic states, as can be seen, were some-
what below the Southern rates for three of the four time periods but
were higher during the final period. The Middle Atlantic rates were
greater than the Border rates during two of the periods. The East North
Central states followed a somewhat similar pattern. The rate for the
capital punishment states in this region was lower than the Southern
rates in all four periods and exceeded the Border rates only in the
period 1916-1925.
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Table 5.6. Ratio of rates of executions and lynchings per 100,000
population in the Middle Atlantic and East North Central to rates of
executions and lynchings in the South and Border, 1886-1925

1886-95 1896-1905 1906-15 1916-25

African American

Middle Atlantic/South 0.46 0.86 0.90 1.21
East North Central/South 0.68 0.72 0.54 1.07
White

Middle Atlantic/South 0.23 0.50 0.82 1.34
East North Central/South 0.09 0.12 0.07 0.24

African American

Middle Atlantic/Border 0.61 0.96 1.09 1.58
East North Central/Border 0.89 0.80 0.66 1.40
White

Middle Atlantic/Border 0.83 0.68 2.41 2.35
East North Central/Border 0.33 0.16 0.17 0.42

The combined rates of execution and lynching for whites in the
Middle Atlantic states also exceeded those of the South in the period
1916-1925 and exceeded the combined Border rates in the period 1906-
1925. White lynching and execution rates combined in the East North
Central region were consistently lower than in both the South and
Border states during the entire period.

It is easy enough to recognize differences in use of the death
penalty between the Southern and, to a lesser degree, the Border states,
on the one hand, and the Northeastern states, on the other. When
population is considered, along with questions of possible Census
undercounts, other shortcomings of available data, and how lynching is
to be treated, significant ambiguities appear. Despite such ambiguities,
one difference in the use of the death penalty seems incontestable. That
is the nearly pervasive difference between African American rates of
execution compared to white rates and perhaps, differences in rates of
execution between various European stock-ethnic groups. An examina-
tion of the Western states suggests equally striking ethnic differences.
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Chapter 6

The Western Regions, 1836-1945

Violence is often seen as a hallmark of the development of the Western
United States. The West was characterized by the intersection of ethnic
groups: whites on the one hand, and on the other, the indigenous Native
American population and, depending on time and place, Asian, His-
panic, and African Americans as well as various European national
groups. Cattle ranching, mining, lumbering, maritime pursuits, and
railroad construction tended to attract a disproportionately male and
youthful population. Stable family life was frequently the exception
rather than the rule, other social and political institutions were under-
developed, and isolation and hardship were often basic characteristics
of life. These were all conditions that were conducive to high levels of
violence and disorder.'! Other areas of actual and potential conflict in-
cluded large-scale cattle ranchers opposing homesteaders, farmers and
smaller-scale ranchers, business versus labor, cattle ranchers against
sheepherders, and ever-present racial and ethnic tensions.

Scholars have, however, questioned both the degree and pervasive
character of Western violence and have suggested that the West was no
more violent than other areas of the nation. It has been pointed out that
scholars have tended to describe characteristics of the West that might
seem conducive to violence but have seldom documented or compared
the actual extent of Western violence with that of other areas of the
nation.? Recent work has demonstrated that homicide rates in some
areas of the West exceeded those of Boston, New York, and Philadel-
phia.® Nonetheless, it remains possible that violence in the West was less
pervasive than it was sometimes made out to be. Similarly, it remains
unclear how the West compares to other areas of the nation in addition
to the Northeastern cities.

An examination of the use of capital punishment cannot reconcile
questions concerning the relative incidence of Western violence compared

119



120 Race, Class, and the Death Penalty

to other areas of the nation. As indicated at several points earlier, the
incidence of capital punishment is at best an imperfect indicator of the
incidence of homicide or other capital offenses or of violence more
generally. On the other hand, if the circumstances of the Old West were
conducive to high levels of violence then it would be reasonable to
expect that they also would lead to greater use of capital punishment
than in more settled areas with more usual demographic and institu-
tional characteristics. The incidence of homicide and other capital of-
fenses would have been higher and the propensity to use capital
punishment in response would have been greater.

This chapter is concerned with the states and territories of the
West North Central, Mountain, and Pacific regions during the period
1836-1945.* As in preceding chapters the frequency with which the
death penalty was employed in these regions is examined both in terms
of the number executed and in relation to population. To these ends, the
chapter compares the legal use of the death penalty in the Western
regions with the use in other regions of the nation. It also briefly exam-
ines and compares extralegal use of the death penalty by vigilantes and
lynch mobs.

USE OF THE DEATH PENALTY

The death penalty was used less frequently in the West North Central
territories and states than in the other two Western regions. From the
late 1830s through 1945, approximately 366 legal executions were
carried out in this region, compared to almost 470 in the Mountain
region and nearly 790 in the Pacific Coast territories and states. These
differences cannot be fully explained by differences in population.
During the entire period the Mountain region had the smallest popu-
lation of the three regions.

Table 6.1 summarizes the number of executions in each region from
1836 through 1945 in the same fashion as in preceding chapters.” When
summarized in this way, it is clear that as the population increased, the
number of executions also tended to increase. The trend is by no means
consistent. In the West North Central region, the use of the death penalty
peaked in the period 1856-1865 as a consequence of a single event,
which is discussed later. The use peaked again in the period 1886-1895
and remained at lower levels during later years. In the Mountain region
legal use of the death penalty reached high points in the latter nineteenth
century and remained relatively constant thereafter. In the Pacific Coast
region, the rising trend in the number of executions was most pronounced
in the twentieth century. It appears that in all three regions relatively
heavy use was made of capital punishment during the earlier years of
settlement when population was sparse.
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The use of the death penalty reflected the racial and ethnic diver-
sity of the regions, as Table 6.1 suggests. In the Pacific and Mountain
regions a majority of those put to death, on the order of six out of ten,
were white, but in both regions significant numbers of Native Ameri-
cans, Hispanics, and Asians, most of them Chinese, as well as African
Americans also were among the executed. The ethnic and racial distri-
bution of those put to death reflected the diversity within the regions.
All but a few of the Asians were executed in California. As might be
expected, most of the Hispanic Americans were executed in California,
Arizona, New Mexico, and Colorado, where the Hispanic population
was largest. Executions of Native Americans and African Americans
were more evenly distributed across the Mountain and Pacific regions,
although the largest number was executed in California.

Executions in the West North Central region were much less di-
verse in racial and ethnic terms than in the other Western regions.
Approximately half of those executed in the region were white, with
Native Americans the second largest group, followed by African Ameri-
cans. This sort of summary, however, gives an erroneous impression of
the racial diversity of executions in the region. A single episode in
Minnesota in 1862 accounts for almost one third of the Native Ameri-
cans put to death in the region. In that year a military court sentenced
303 Santee Sioux to death for murder and other crimes. President Lin-
coln pardoned all but thirty-eight, who were publicly hanged from a
single scaffold on the day after Christmas at Mankato, Minnesota,
often said to have been the largest mass execution in the history of the
United States.® Some sixty-five additional Native Americans were ex-
ecuted in the closing decades of the nineteenth century in Oklahoma,
Indian territory until 1889. Almost all (over 90%) of the known execu-
tions of Native Americans in the West North Central region, in other
words, took place in Minnesota and Oklahoma.

Executions of members of the several racial and ethnic groups
follow predictable patterns (see Table 6.1). Most of the African Ameri-
cans were put to death relatively late in the period as they migrated to
the Western states. In the West North Central region, actually Minne-
sota and Oklahoma, most of the executions of Native Americans took
place during the early stages of settlement, recalling that Oklahoma was
still a frontier area in the latter nineteenth century and into the twen-
tieth. Most of the executions of Native Americans in the Mountain and
Pacific regions also took place during the early stages of settlement. In
these regions executions of Hispanic Americans occurred disproportion-
ately in the first three decades of the twentieth century. Nearly all ex-
ecutions of Asians took place in the Pacific region during the late
nineteenth and earlier twentieth centuries. The large majority of these
executions were in California.
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It is probable, of course, that the number of members of all ethnic
groups that were executed was actually greater than indicated in Table
6.1. It is possible that the underestimate is relatively greatest in the case
of Native Americans. The number executed obviously does not take
into account those killed in the many skirmishes and battles of the
period. That number also may not include an unknown number of
Native Americans put to death by troops in the field, either summarily
or after military trial. Military trials were sometimes brief, and the
convicted were executed either the same or the following day. In these
terms both the inadequacy of source material and problems of definition
introduce uncertainties as to the actual number of Native Americans
legally put to death.’

In the Western regions the gender distribution of the executed
was, if anything, even more skewed than in the older regions of the
nation. Ten women, less than 1% of the total number executed, are
recorded as having been executed in the three regions. The ten include
two Hispanics, one African American, six whites, and one woman of
unknown ethnicity. As in the older regions, the death penalty in the
West was almost completely restricted to men.

Calculation and comparison of rates of execution in relation to
population involve a number of difficulties. One is the variation in
Western rates of population growth. Growth was often particularly
rapid during the early years of settlement. California is an example. The
federal Census of 1850, the first that included California, gives the
population as 93,000. A decade later, according to the 1860 Census, the
population of the state had more than quadrupled to over 380,000, and
much of the increase probably occurred in the years immediately fol-
lowing 1850.% California may be an extreme example, but other states
and territories, including Oregon and Washington, were marked by
similar increases. In these terms the procedures used in calculating the
rates of execution, shown in Table 6.2, probably underestimate
the population during the early years and, consequently, overestimate
the actual rates of execution of whites.

With these reservations in mind, rates of execution per 100,000
population follow a predictable pattern. White rates appear high during
the early years, particularly for the Mountain and Pacific regions, and
decline in following years. It is likely that the rates for the early years are
in part a product of misestimation, as indicated earlier, and the declining
trend may have been less precipitous than it appears. African American
rates also follow a predictable pattern. In all three regions, as in the older
regions of the nation, African Americans were executed at substantially
higher rates—often ten or more times higher—than whites. No African
Americans are recorded as having been executed in the West North Central
region during the first forty years of the period (see Table 6.2). The rates
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reached high points, however, during the period 1906-1925. These were,
of course, years of heavy African American migration to the region. In
the West North Central region, as in the Middle Atlantic and East
North Central regions, increased migration of African Americans was
followed by an increase in both the number and rates per 100,000
population at which they were executed.

The two other Western regions followed a similar pattern, but in
more extreme form. African Americans were executed at much higher
rates in these regions than in the West North Central region. In the
Pacific Coast states, African American execution rates remained at high
levels—consistently over one per 100,000—throughout the first half of
the twentieth century. In the Mountain states during these years execu-
tion rates for African Americans were even higher, sometimes approach-
ing three per 100,000. As will be recalled in Table 6.1, however, only
a small number of African Americans were executed in the two regions.

As Table 6.2 shows, rates of execution for both African Americans
and whites were consistently lower in the West North Central region
than in either the Mountain or Pacific regions. The rates for the former
region, however, require qualification. Several states in the West North
Central region permanently or temporarily abolished capital punish-
ment during the period, discussed later. To the degree possible, the rates
in Table 6.2 are based on only those states that retained capital punish-
ment. Rates of execution for the West North Central region also are
complicated by the inclusion of Oklahoma in the region. During the
period, almost half of all executions in the region took place in Okla-
homa. Almost 70% of all African Americans executed in the West
North Central region were put to death in Oklahoma. However, until
the closing years of the period, African American execution rates were
not consistently higher in Oklahoma than in other states and territories
in the region. The African American population of Oklahoma was also
larger than that of the other states and territories. Even so, the inclusion
of Oklahoma has a heavy influence on regional rates, particularly the
rates for African Americans and whites.

Calculation and comparison of execution rates for other ethnic
groups involve additional difficulties, largely due to inconsistent enu-
meration and to the distribution of these groups within the regions. As
noted in chapter 1, historical censuses did not distinguish between
Hispanics and other whites. In calculating rates of execution in relation
to population, we have necessarily combined the Hispanic and white
categories included in the Espy collection.” The Chinese and Japanese
population was enumerated separately beginning with the 1860 Census.
The Espy collection, however, does not distinguish between Chinese and
Japanese or other Asian groups, although it is probable that most of
those executed during the earlier years were Chinese. Native Americans
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were enumerated beginning in 1860, excluding, however, those living
on reservations and in Indian territory. In the 1910 and 1930 censuses
and those thereafter, efforts were made to achieve a more complete
enumeration, and the Native American population appears significantly
larger in those years than in 1920 or the years prior to 1910. Given
these characteristics of the data, it seemed appropriate to restrict calcu-
lation of rates of execution of Native Americans to the data for 1910,
1930, and 1940. To the degree population data are available, it appears
that with few exceptions Asians and Native Americans were executed
at higher rates than whites.!

The Asian and Hispanic populations were not evenly distributed
across the West but tended to be concentrated in particular states and
territories. As a consequence, rates of execution calculated at the re-
gional level may be misleading. Limited information bearing upon the
Hispanic population also is available. For the 1930 Census, people of
Mexican descent were inadvertently tabulated separately from other
whites. It is reasonable to assume that in the Western regions the His-
panic American category used in the Espy collection is disproportion-
ately composed of people of Mexican derivation.!! In Table 6.3 the
available data are used to calculate rates of execution for Asians, His-
panics, and Native Americans for those territories and states and time
periods for which population data are available and members of these
groups were executed. For comparison, white rates of execution also
are included in the table.

While the table provides only limited information, it appears that
with three exceptions, members of these racial and ethnic groups, such
as African Americans, were executed at higher rates in relation to popu-
lation than whites. Asian American execution rates appear particularly
high in comparison to whites and other ethnic groups. Exceptions to the
generalization appear somewhat more frequent with Native Americans.
It will be recalled, of course, that in the twentieth century when relevant
population data are available, much of the Native American population
lived on reservations, where they were subject to a different justice
system, and contact with whites was reduced.

These execution rates, as those of African Americans, present a
familiar problem of interpretation. As Table 6.1 indicates, the number
of African, Asian, Hispanic, and Native Americans executed in the
Western regions was relatively small. Their numbers also were small,
and they were not evenly distributed across the various territories and
states. As in the older regions of the Northeast, relatively few execu-
tions translated into very high average annual rates of execution in
relation to population. Washington State is an example. The 1928 ex-
ecution of a single individual of Mexican derivation out of a population
of 562 yields the high rate given in Table 6.3.1
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The average annual execution rates given in Tables 6.2 and 6.3
lend credence to the view that the Pacific and Mountain regions of the
West were marked by a high degree of violence. After the early years
the death penalty was used less frequently in relation to population in
the West North Central region, even when Oklahoma is included, than
in the other two regions. The questionable nature of data for popula-
tion in the early years makes the generalization somewhat less persua-
sive for the Pacific and Mountain regions. However, even if we were to
double the population base used in calculating execution rates for the
Pacific region—probably the region of greatest distortion—the resulting
rates would still appear high compared both to later years in the region
and to the older regions of the nation at the time. Although the evidence
is limited, it appears as well that the death penalty was used more
frequently in relation to population where other ethnic groups were
concerned than in the case of whites.

VIGILANTES AND LYNCH MOBS

In the nineteenth-century and early-twentieth-century West, frequent
legal use of the death penalty was accompanied by frequent lynchings.
During the early years of Western development, lynching often was
carried out by more or less well-organized “committees of vigilance.”
The actions of vigilantes have sometimes been seen as a product, per-
haps justifiable, or at least inevitable, of the absence of a duly consti-
tuted authority in the politically undeveloped areas of the frontier West.
Incarceration facilities were unavailable, so the argument goes, and the
only alternative was lynch law. Prominent figures at the local, territo-
rial, and state levels, as well as the national level, endorsed vigilante
actions. Leading citizens often provided the core and leadership of
committees of vigilance, and on occasion law enforcement officers par-
ticipated in vigilante actions. Vigilante “executions” were sometimes
distinguished from other lynchings by the greater degree of organization
involved and by the use of some of the trappings of legal procedure—
appointment of defense and prosecuting attorneys, a judge and jury, and
the conduct of a “trial.”3 It is clear, however, that vigilante actions
sometimes reflected other motives—conflicting economic interests and
political rivalries among them—rather than the simple maintenance of
law and order.

It is clear as well that vigilante lynchings and other forms of
vigilante violence often took place where law enforcement mechanisms
were established and functioning and where courts, jails, and prisons
were readily available. Indeed, mob and vigilante violence can be seen
as a rejection of formal and established legal and judicial procedures. As
Michael J. Pfeifer puts it:
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Postbellum mobs did not respond to an absence of law but
rather to a style of criminal justice that was careful and
deliberative, ostensibly impersonal and neutral, in which the
rights of the defendant, the reform of the criminal, and
humanitarian considerations were factored in beyond the
demands of communal opinion.™

During some time periods and in some areas, there were more
deaths at the hands of vigilantes than legal executions. Richard Max-
well Brown has compiled a list of the vigilante organizations (over 180)
that were active in the three Western regions and the number of indi-
viduals killed. Not all of these groups carried out lynchings, but many
of them did. According to Brown’s compilation, these groups accounted
for approximately 410 deaths from the 1830s until 1885. Some 476
were legally executed during the same period. The Mountain states and
territories led the other two regions in the number (221) of vigilante
lynchings compared to legal executions (121). Approximately 100 of
these occurred in Montana alone, with Idaho and Wyoming a distant
second and third. In the West North Central region vigilantes lynched
seventy-six during these years—most of them in Iowa, Kansas, and
Nebraska. Approximately 122 were legally executed. Around 113 lynch-
ings by organized vigilante groups took place in the Pacific region, most
of them (106) in California, compared to legal executions (243)."

These numbers are more striking if we take into consideration the
population of those states and territories with the largest number of
vigilante killings. According to Brown’s tabulation, of the approximately
110 killed by vigilantes in California from 1851 through 1897, eighty-
two were lynched during the period 1851-1858.'° As suggested earlier,
the California population grew rapidly across the 1850s. A crude esti-
mate of the state population in 1855 would be approximately 237,000,
obtained by averaging the populations reported by the 1850 and 1860
Censuses. Using that population base, it appears that vigilantes “ex-
ecuted” at an average rate of approximately 4.4 per 100,000 per year
from 1851-1858. During this same period, more than sixty Califor-
nians were legally executed. In these terms the combined extra legal and
legal execution rate amounted to an average of approximately 7.5 per
100,000 per year.

Elsewhere the vigilante death toll was even more extreme. Of the
thirty-five lynched by vigilantes in Idaho between 1862 and 1874, thirty-
three were lynched in the period 1862-1866. Three also were legally
executed in 1866. In Wyoming, vigilantes lynched thirty-one from 1868
through 1892, twenty-six of them in 1868 and 1869. Montana’s 101
vigilante deaths were temporally more widely distributed. However, thirty
took place from 1863 through 1866, and thirty-five more occurred in
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1884. The Census did not tabulate the population of the three territo-
ries separately in 1860, but the 1870 Census gives the approximate
population of Idaho as 15,000, Wyoming as 9,000, and Montana as
21,000. With these population bases, vigilante death rates for Idaho
and Montana were on the order of forty-five per 100,000, for Wyoming
almost 145 per 100,000, and for Montana in 1884, using the average
of the 1880 and 1890 population as the base, almost forty per 100,000.

It is difficult to know what to make of death rates of this magni-
tude. An unavoidable response is to feel that elements of exaggeration
are somehow involved. In fact, of course, vigilante actions tended to be
episodic in nature and usually, but not always, limited to specific time
periods and areas. If the state and territorial lynching rates given earlier
were averaged over ten-year periods, as we have done for other regions,
then they would appear much lower. As examples, if the thirty-three
lynched in Idaho from 1862 through 1866 were averaged and related to
the population in 1870, then the rate would be approximately twenty-
two per 100,000 population. The thirty lynched in Montana in 1884
would yield a rate of almost nine per 100,000, and the twenty-six lynched
in Wyoming in 1868 and 1869 a rate of over twenty-eight per 100,000.

While lower, these are still very high rates. These rates also refer,
however, to lynchings carried out by more or less well-organized groups.
Lynchings, however, did not always involve organized groups. Brown
also describes “instant vigilantism.” In most of the Western states and
territories, vigilante groups apparently sometimes found formal organi-
zation, appointing attorneys, judges, and juries and conducting “trials,”
too time consuming, and thus they proceeded to the main event without
delay or interruption.!”

Writing in the mid-1880s, Hubert Howe Bancroft, the historian of
early California and the West, described this form of vigilante action,
which he called “mobocracy,” with evident approval:

Notwithstanding the strength and dignity given to justice by
the calmer but no less determined [vigilante] tribunals of the
larger cities, mobocracy was still the almost universal rem-
edy throughout the mining and agricultural districts. Much
machinery was out of place where there were no jails, and
there was a directness about the business most refreshing
when a criminal was caught, tried, and executed all within
an hour. Nor was it always convenient or possible to orga-
nize; hence justice continued to be administered in various
localities in the form of mobocracy.!®

How common this form of vigilante “justice” was in comparison to the
more organized form is unknown. However, Brown finds evidence of
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101 of the more organized lynchings in California during the period
1851-1878. During the same period “instant vigilantism” accounted
for seventy-nine deaths."” Clearly, vigilante actions, whether carried out
by organized groups or the “mobocracy,” took a heavy but an un-
known toll in the early West.

Vigilantes, in whatever form, were largely phenomena of the middle
nineteenth century, when the Western regions were undergoing rapid
settlement and economic development. Lynching continued in the West-
ern regions into at least the first half of the twentieth century and
perhaps longer, although the numbers lynched declined, and lynch mobs
were less frequently distinguished by the term vigilante. The Negro Year
Book provides at least an approximate view of the distribution and
incidence of lynching in these states and territories from 1882 through
1951. It gives the total number of lynchings during these years as 682,
with the largest number, 304, in the West North Central states and
territories. Of the lynchings in these states, however, 122 were in Okla-
homa. The Mountain states were a close second, with 288, and accord-
ing to this tabulation, only ninety took place in the Pacific states. Most
of those lynched were whites. Seventeen African Americans are listed as
lynched in the Mountain states and territories and four in the Pacific
region. Of course, the African American population of these regions
also was small. In contrast, seventy-three are given as lynched in the
West North Central region, where the African American population was
considerably larger. Of the African American lynchings in this region,
more than half took place in Oklahoma.?

A further and more detailed approximation of the incidence and
distribution of lynching in these regions, albeit for a shorter time pe-
riod, can be assembled and related to population by drawing upon the
compilations and sources used in earlier chapters, although these sources
are not completely consistent with the Negro Year Book.*' Table 6.4
shows for the three regions the approximate number lynched and their
ethnicity during each ten-year period, from 1886 through 1925. Lynch-
ing was more prevalent in the Border states and, of course, in the South
during these years than in any of the three Western regions. The differ-
ences, however, may not be quite as expected. The majority (over 70%)
of those lynched in the Western regions were white. More whites were
lynched in the West North Central (approximately 137) and the Moun-
tain states (about 114) than in the Border (fifty-six) or the East North
Central states (twenty-nine). If the sources are accepted, then more
whites also were lynched in the West North Central and Mountain
states taken in combination (358) than in the South (233). These com-
parisons may be surprising, given the population of the several regions.
The white population of the West North Central region (in 1890) was
smaller than that of the Border region and approximately half that of



The Western Regions, 1836-1945 133

Table 6.4 Number of lynchings by racial and ethnic groups: The
West, 1886-1925

1886-95 1896-1905 1906-15 1916-25
West North Central
African American 14 10 24 15
White 100 23 9 5
Native American 10 4 — —
Asian — — — —
Hispanic
Total 124 37 33 20
Mountain
African American 1 6 1 3
White 85 21 3 5
Native American 1 1 — —
Asian — 1 — —
Hispanic 10 3 3 —
Total 97 32 7 8
Pacific
African American 1 1 — —
White 32 11 2 5
Native American 1 — — —
Asian 3 1 — —
Hispanic 1 — — —
Total 38 13 2 5

the East North Central region. The white population of the Mountain
states was about one tenth that of the East North Central states and a
fifth of the Border region. The white population of both the Western
and Mountain regions was slightly smaller than that of the South.

It appears that only a small number of members of other racial
and ethnic groups was lynched. Most African American lynchings, about
four fifths, took place in the West North Central region, and during the
period 1906-1925 more African Americans were lynched than whites.
The differences between the West North Central and the other Western
regions in this respect are in some degree deceptive. Both the African
American and white populations of the West North Central region were
larger than that of the other two regions, and some 60% of African
American lynchings in the region took place in Oklahoma and another
17% in Kansas. In the other two regions, more members of other ethnic
groups were executed than African Americans. If we accept the sources



134 Race, Class, and the Death Penalty

employed, then it also is apparent that in the three Western regions
lynching was largely a phenomenon of the nineteenth century, and its
incidence dropped sharply beginning in the 1890s, if not before.
Average rates of lynching per 100,000 population can be com-
pared for African Americans, Asians, and whites (Table 6.5). Few Asians

Table 6.5 Rates of lynching and rates of lynching and executions of
African Americans, Asians, and whites: The West, 1886-1925

1886-95 1896-1905 1906-15 1916-25
West North Central

African American

Lynched 1.44 0.76 1.49 0.83

Lynched/Executed 1.96 1.21 2.36 1.66

White

Lynched 0.16 0.03 0.02 0.01

Lynched/Executed 0.20 0.05 0.03 0.04

Asian

Lynched — — — —

Lynched/Executed — — — —
Mountain

African American

Lynched 0.83 3.53 0.45 1.00

Lynched/Executed 6.67 4.71 1.82 3.67

White

Lynched 0.08 0.02 0.002 0.002

Lynched/Executed 1.19 0.52 0.16 0.18

Asian

Lynched — 0.86 — —

Lynched/Executed — — 1.30 1.30

Pacific

African American

Lynched 0.71 0.67 — —

Lynched/Executed 1.43 2.67 1.03 1.46

White

Lynched 0.19 0.05 0.005 0.009

Lynched/Executed 0.44 0.35 0.15 0.12

Asian

Lynched 0.35 0.13

Lynched/Executed 1.50 1.67 0.29 0.70
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and only a slightly larger number of African Americans were lynched in
the Western regions, but these groups also constituted small segments of
the regional populations. Although the numbers are small, it appears
that Asians were lynched, to the degree that they were lynched at all,
at higher rates than whites. African American lynching rates are consis-
tently higher than those of whites, often many times higher. With a
single exception, the same patterns appear when lynching and execution
rates are combined (see Table 6.5). Moreover, rates of lynching and the
combined rates appear high for all three groups in all three regions. As
will be seen in a later section, African American and white rates usually
were at least equal to and often higher than the equivalent rates for the
South. The Mountain states are particularly striking in this respect, but
the other Western regions also were marked by rates of the legal and
illegal use of the death penalty that rivaled those of the South.

INSTITUTIONAL CHANGE

In the Western regions, as in the Northeast, capital punishment under-
went significant modification in the latter nineteenth and early twentieth
centuries. Centralization of the conduct of executions to the state level,
bringing with it improved record keeping and probably at least rela-
tively more private executions, took place at an irregular pace in the
Western states just as in the other states of the nation. Between 1893
and 1904, the three Pacific Coast states shifted jurisdiction to the state
level. The process was slower and less regular in the other regions.
Between 1890 and 1913, the change was made in Colorado, Idaho,
Utah, Nevada, Arizona, Wyoming, and New Mexico. Centralization did
not occur in New Mexico until 1913, and not in Montana until after
1945. Centralization in the West North Central states followed a more
complicated pattern. Between 1894 and 1905, Iowa, Nebraska, and
North Dakota centralized imposition of the death penalty. Oklahoma
did so in 1911. In some of the West North Central states, centralization
was not an issue, since few legal executions occurred. South Dakota did
not centralize until 1947, but in that state capital punishment was
abolished from 1915 to 1939, and there were no executions until 1947.
In Minnesota capital punishment was abolished and never centralized
to the state level. Centralization did not occur in Kansas until 1944, but
between 1871 and 1942 there were no executions under state authority
to raise the issue.

The available evidence indicates that in the Western regions after
the 1860s the legal use of the death penalty was largely confined to
offenses that involved the death of a victim. In the Pacific region in the
middle years of the nineteenth century, executions were carried out for
such offenses as horse stealing, robbery, and theft. By the mid-1870s,
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however, the death penalty was largely restricted to murder and other
crimes involving the death of a victim. In the twentieth century there
were several executions for attempted murder, and in 1936 four were
executed for kidnapping, two of these cases involving prison breaks.
The recorded legal executions in the Mountain states were all for of-
fenses involving death or, in three cases, unknown offenses.

Most legal executions in the West North Central region were for
murder often involving other crimes. The major exception was the execu-
tion in 1862 of thirty-eight Native Americans, discussed earlier. Five of
those executed were charged with kidnapping; for twenty-three the charge
was accessory to murder; and the rest were charged with murder. During
the remainder of the period considered here executions in the West North
Central region, with few exceptions, were for offenses involving death.
The exceptions included eight executions for rape—six of the eight were
African Americans, and two executions were for robbery and kidnapping.
The latter executions all occurred after centralization.

Nothing approaching complete information is available concern-
ing the alleged offenses that led to lynching. The limited evidence that
is available indicates that between 1886 and the 1920s more than half
of the known lynchings were for alleged offenses other than murder,
including, most commonly, horse and cattle theft but also wife beating,
“race prejudice,” “by mistake,” and numerous other supposed offenses.
Vigilante lynchings were almost certainly for other offenses in addition
to murder, although systematic evidence is not available. Hubert Howe
Bancroft described over 100 lynchings carried out by the “mobocracy.”
Many of these were for robbery and horse, mule, and cattle stealing,
but the most common justification for the lynchings described by Bancroft
was murder. In short, while the legal use of the death penalty may have
been largely limited to crimes involving death, other supposed offenses
continued to result in lynchings well into the twentieth century.??

Capital punishment also was changed in other ways. Discretion in
sentencing for murder was established in all of the West North Central
states and territories, except Kansas, by 1893. Kansas did so when it
reinstituted capital punishment in 1935. This modification came later in
the Mountain and Pacific regions. It was instituted in Utah and Arizona
in 1885, in Colorado, Montana, Idaho, Nevada, and Wyoming between
1901 and 1915, and New Mexico in 1939. The practice was instituted
in California in 1874, Washington in 1909, and Oregon in 1920.%

Despite, or perhaps because of, a history of frequent legal and
extralegal use of the death penalty considerable effort was made, par-
ticularly during the early twentieth century, to abolish capital punish-
ment entirely. Nine of the Western states, fully half of the states in the
three regions, abolished capital punishment for at least brief periods. In
some cases abolition was not complete, and the penalty was retained for
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such particular offenses as treason or murder of a police officer or
prison guard. Abolition was permanent only in Minnesota and North
Dakota. The states and periods of abolition follow:

Iowa 1872-1878 Oregon 1914-1920
Colorado 1897-1901 North Dakota 1915-
Kansas 1907-1935 South Dakota 1915-1939
Minnesota 1911- Arizona 1916-1918*

Washington 1913-1919

Abolition of capital punishment in the Western regions was more
complicated than the list suggests. In Kansas, it appears, no executions
were carried out under state authority from 1871 to 1942. Executions
did occur in the state, but under military or federal authority. Colorado
reinstated the death penalty in 1901 but did not carry out an execution
until 1907. South Dakota reinstated capital punishment in 1939 but did
not impose the death penalty again until 1947. No executions are re-
corded in Idaho from 1910 through 1923, or from 1927 through 1950,
although capital punishment was not abolished during these years. Vari-
ous other Western states also did not use the death penalty for more or
less lengthy periods, even though capital punishment remained in force.
Methods of execution underwent change as well. During the early years
of the twentieth century two Western states replaced hanging with elec-
trocution. In the late 1920s and the 1930s six states instituted execution
by lethal gas. Nine states either retained hanging or abolished the death
penalty entirely. In 1903, one state, Utah, gave the condemned person
the choice between hanging and the firing squad.?

THE WEST AND THE NATION

Viewed in relation to population, the use of the death penalty tended
to decline in all three Western regions from the mid-nineteenth century
through the mid-twentieth. Rates were consistently lower in the West
North Central region than in the Mountain and Pacific states and ter-
ritories. Moreover, both African American and white execution rates
appear higher in the latter regions than in the older regions of the
nation. Lynching was prevalent in the West during the latter decades of
the nineteenth century, but as in other regions, it declined thereafter. It
also appears that in all three regions members of minority groups usu-
ally were executed at higher rates than whites. The Western regions can
be compared to the rest of the nation in terms of the incidence of the
legal and illegal use of the death penalty and, less satisfactorily, with the
relative frequency of the execution of members of minority groups.
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Table 6.6 gives the ratios of African and Asian American to white
execution rates per 100,000 population for the eight regions of the
nation. (It will be recalled that a number greater than one indicates that
African or Asian American rates were greater than white rates, and a
number less than 1 indicates the opposite.) The comparison begins with
the 1866-1875 period and is limited to African American and white
execution rates. In this way, possible distortions introduced by the Civil
War spike in execution rates (discussed in Chapter 4) and by incomplete
population enumerations in the early West are avoided. With the excep-
tion of Texas, too few members of minority groups other than African
Americans and Asians were executed in the older regions of the nation
during these years to allow meaningful comparison.

As can be seen, in all three Western regions African Americans
were executed at higher rates than whites. Two other aspects of the
table are particularly striking. One is the ubiquity of the pattern. In all
regions of the nation African American rates of execution were, with
few exceptions, higher than white rates. The only exceptions are periods
when no African Americans were executed. The second is that the
disparity between African American and white execution rates usually
was greater in other regions than in the South. Only in New England
did the differences tend to be smaller than in the South, and even there
the pattern was not consistent. The lower rates for the South do not,
of course, indicate less frequent use of the death penalty in that region.
It is, rather, that in the use of the death penalty the South tended to be
more evenhanded between African Americans and whites, although it
was far from evenhanded.

The table also compares Asian American and white execution
rates for those years and regions in which Asians were executed. The
pattern is familiar. In the New England, Middle Atlantic, Mountain,
and Pacific regions, Asian Americans were consistently executed at higher
rates, usually much higher, than whites. In the other regions of the
nation, only two Asian Americans were executed.*

The approach used in preparing the table has limitations. It does
not take into account differences in the numbers put to death in the
regions, and it does not reflect, therefore, the much larger numbers of
executions in the South than in the other regions. We also know that
outside of the South and Border states many more whites than African
or Asian Americans were executed. However, when three “Tong Mem-
bers” were executed in Massachusetts on the same day in 1909, the
combined Chinese and Japanese population of the entire New England
region was 3,359, according to the 1910 Census.?”” That number ac-
counts for the high ratio that appears in the table. While it may be
tempting to view some of the high ratios that appear in Table 6.6 as
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only the artifactual products of small numbers, their consistency may
suggest the need for second thoughts.

Lynching in the West during the period 1886-1925 also can be
placed in national context. Both the prevalence and rates of lynching in
relation to population were greater in the South and in the Border
regions than in the Northeast. Rates of lynching per 100,000 popula-
tion for African Americans usually were higher in the West North Cen-
tral and Mountain states than in the South, and equal to or higher than
in the Border region. Rates were lower in the Pacific states than in either
the South or the Border states, as the ratios in Table 6.7 indicate. White
lynching rates followed a somewhat different pattern. Compared to
lynching rates in the South, white rates usually were higher in the
Mountain states, consistently lower in the West North Central states,
and usually approximately equal or higher in the Pacific region. During
two of the four ten-year periods, no African Americans were lynched in
the Pacific states. African American lynching rates usually were higher
in the West North Central and Mountain regions compared to those in
the Border states. White rates usually were higher in the Western re-
gions than in the Border states.

The interregional ratios for the combined rates of lynching and
legal execution are also given in Table 6.7. On the basis of these ratios
it appears that in the Western regions African Americans were lynched
and legally executed at higher rates than in the South during eight of
the twelve ten-year periods considered. The pattern is somewhat more
consistent when the combined rates for African American are compared
to the Border states. The combined rates of lynching and legal execution
for whites are consistently lower for the West North Central states
compared to the South and consistently higher for the Pacific and
Mountain states. The comparison to the Border states yields the same
pattern, although the ratios are consistently higher.

These comparisons are for a limited period only. The evidence
suggests that by 1886 lynching in the Western regions was already
declining. It is certainly possible that a comparison would show even
greater use of the death penalty, legally and illegally imposed, in the
earlier nineteenth century in the West than in the South and Border
states. Unfortunately such a comparison cannot be made on the basis
of available data. Even so, the evidence that is available suggests that
in the West the death penalty was legally and illegally employed at
rates that were at least comparable to those of the South, higher than
in the Border region, and, by inference, still higher than in the North-
eastern region.

Simple numeric comparisons, however, are by no means entirely
satisfying. Vigilantes are part of the lore of the Old West, and often a
celebrated part. Western lynching often has been treated as somehow



Table 6.7 Ratio of rates of executed and lynched African Americans
and whites in the Western, Southern, and Border regions, 1886-1925

1886-95 1896-1905 1906-15 1916-25

Lynching Rates
African American

West North Central/South 1.09 0.74 2.16 1.68
Mountain/South 0.63 3.47 0.66 2.02
Pacific/South 0.54 0.65 * *
White

West North Central/South 0.84 0.67 0.49 0.73
Mountain/South 4.52 3.46 0.63 1.24
Pacific/South 1.00 1.06 0.13 0.73
African American

West North Central/Border 1.73 0.86 2.76 3.82
Mountain/Border 1.00 4.02 0.84 4.61
Pacific/Border 0.86 0.76 * *
White

West North Central/Border 8.28 0.84 2.53 1.90
Mountain/Border 44.34 4.34 3.23 3.23
Pacific/Border 9.79 1.33 0.66 1.91

Note: *No African Americans lynched in Pacific region

1886-95 1896-1905 1906-15 1916-25

Execution and Lynching Rates
African American

West North Central/South 0.89 0.62 1.55 1.70
Mountain/South 3.04 2.41 1.19 3.75
Pacific/South 0.65 1.36 0.68 1.49
White

West North Central/South 0.64 0.32 0.21 0.54
Mountain/South 3.77 3.35 1.16 2.40
Pacific/South 1.41 2.24 1.11 1.67
African American

West North Central/Border 1.18 0.69 1.89 2.21
Mountain/Border 4.03 2.67 1.46 4.90
Pacific/Border 0.86 1.51 0.82 1.95
White

West North Central/Border 2.28 0.43 0.63 0.95
Mountain/Border 13.37 4.49 3.43 4.19

Pacific/Border 4,98 3.01 3.26 291
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different and viewed more favorably than lynching in the former slave
states. And there were differences. The torture, mutilation, burning,
and sale of souvenirs that were central elements of lynching in the
former slave states, it appears, were largely lacking in the West. There
were exceptions, and it is possible that these elements have simply
been overlooked in the Western case.?® Many more were lynched, most
of them African Americans, in the old slave states than in the West.
On the other hand, lynching sometimes took a heavier toll on the
small African American population of the West than on the larger
numbers in the South and Border states. Moreover, if a reasonable
count of wrongful deaths of Native Americans and of deaths through
labor conflicts in the West, then violence in the former slave states
might not appear as quite the unique aberration in American history
that it is sometimes made out to be.

As in the South and Border states, lynch law in the West had its
defenders and exponents among locally and nationally prominent
figures, including, at times, Theodore Roosevelt.?’ Vigilantes and lynch-
ing have sometimes been treated as necessary steps in the establish-
ment of law and order and the creation of the machinery of justice.
In the West, however, lynching, whether by vigilantes or the “moboc-
racy,” also could be an instrument of oppression and a form of terror-
ism. Whatever else is to be said, lynching had a finality about it that
allowed no correction. That characteristic is tellingly depicted in the
classic film The Oxbow Incident and summed up pungently by an
epitaph in the Boothill outside Tombstone, Arizona: “Here lies George
Johnson/Hanged by mistake 1882/He was right/We was wrong/But we
strung him up/and now he’s gone.”

Table 6.8 provides a third comparison of the West with older
regions of the nation. The table shows the ratios of African American
and white execution rates in the Western regions with those of the
South in the same fashion that the Northwestern regions were com-
pared to the South and Border region in Table 5.6. As can be seen,
African Americans were executed at lower rates in the West North
Central region than in the South, except for the twenty-year period,
from about 1905 through 1926. These were, of course, years of migra-
tion of African Americans into the West North Central states. In the
other two regions African Americans were consistently executed at
higher rates than in the Southern states, except for a single ten-year
period. White execution rates follow a similar pattern. The West North
Central rates were consistently lower than those of the South, al-
though at the close of the period white rates rose in comparison to the
South. White rates of execution in the Mountain and Pacific regions
also were consistently higher than in the South, but with some conver-
gence at the end of the period.
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Table 6.8 also compares the Western regions to the Middle Atlan-
tic states. Execution rates in the Middle Atlantic region tended to be
higher than in the other regions of the Northeast. Here again, African
American execution rates in the West North Central states appear con-
sistently lower than in the Middle Atlantic states. In the other two
Western regions, African American execution rates are consistently higher
and, in fact, appear to increase in comparison to the Middle Atlantic
states at the end of the period. White execution rates in the Mountain
and Pacific regions also appear consistently higher than in the Middle
Atlantic states. Only at the end of the period did white rates in the West
North Central region exceed those of the Middle Atlantic region.

It appears that in the Western regions frontier conditions were
associated with at least one form of violence—use of the death penalty,
whether legally or illegally imposed—and probably other forms as well.
The more extreme these conditions, the more frequently the death pen-
alty tended to be used. With institutional development and shifts in
demographic patterns, the use of the death penalty tended to decline. A
suggestive indication of conditions characteristic of the Western regions
is provided by the relative balance between the number of men and the
number of women. The greater the imbalance, the younger the male
population tends to be, and the greater the incidence of violence tends
to be.®* In the Western regions, the gender ratio, sometimes stated as the
number of men per 100 women, varied widely, both from place to place
and over time. In California in 1850 there were well over 1,000 men
(approximately 1,200) for every 100 women. The national gender ratio
in 1860 was approximately 105. As we have seen, in California in the
1850s both the execution and lynching rates were high. The average
gender ratio in the West North Central region, the farming frontier, was
approximately 126 in 1880 and 117 in 1890. In contrast, the average
ratios for the Mountain and Pacific regions, which might be described
as encompassing the cattle and mining frontiers, were in the neighbor-
hood of 190 and 151, respectively, with corresponding differences in
execution rates. By 1910 the average gender ratios had fallen to 114,
140, and 134 for the West North Central, Mountain, and Pacific states,
respectively, and execution rates had fallen as well.

The gender ratio does not, of course, explain differences in the
frequency of use of the death penalty. At most it provides a crude
indication of the presence of conditions conducive to the frequent use of
the death penalty. It is clear, however, that in the course of the twentieth
century the Western regions tended to converge in their use of the death
penalty with the other regions of the nation. In the Western regions the
death penalty underwent much the same pattern of institutional change
as in the Northeast regions. Efforts to abolish the death penalty in the late
nineteenth and early twentieth centuries were seemingly more pervasive
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than in the older regions, although in most cases these efforts were only
temporarily successful. Viewed in relation to population, the use of the
death penalty declined in all of the Western regions. In the Pacific and
Mountain states, however, rates of execution remained at comparatively
high levels. Execution rates dropped most sharply in the West North
Central region, and by 1945 these states had come to resemble the New
England states in their use of the death penalty. In the West, as in the
older regions, African Americans and probably members of other mi-
nority groups were more likely to be executed than whites.
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Chapter 7

Social Perspectives

Little is known of the people legally put to death in the course of
American history. A great deal is known of a few famous cases and of
a sprinkling of others that for one reason or the other have caught the
attention of historians, legal scholars, or an occasional novelist. It also
is true that as the contemporary era is approached, more information
is progressively available concerning those who have been put to death.
But for the large majority of those executed in the more remote past,
only bits and pieces of information are available. Limited systematic
information is available bearing upon such characteristics of the ex-
ecuted as prior brushes with the law, economic condition, education,
family background, marital status, age, and the like. Much less is known
of those who were illegally put to death by lynch mobs and vigilantes.
For most of those who were legally executed, only scant information is
available concerning the specific circumstances surrounding the offenses
with which they were charged, or the exact nature of the procedures
followed from arrest through conviction and execution. A good bit is
known, however, about how the legal system was supposed to operate;
how it actually operated from one of a multitude of jurisdictions to
another or from one case to the next is far less certain.

This chapter addresses two basic questions concerning those who
were put to death in the course of American history. Phrased in some-
what rhetorical form, they are: Who were they? Why were they ex-
ecuted? Partial but reasonable answers to these questions can be
developed by drawing upon available information, plausible inferences,
and a measure of conjecture.

WHO WERE THE EXECUTED?

The very absence of information about the executed is itself suggestive.
By and large these were people, it appears, of a sort that left few traces

147
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in the historical record. Even with the progressive bureaucratization of
society, and the proliferation of record keeping that it has entailed, these
were people who left little evidence of their passing. It is unlikely, how-
ever, that many of them were people of even modest wealth or position,
who were viewed with respect in their communities, or whose execution
was viewed with any widespread sense of loss. It is much more likely
that they were held in low esteem and viewed with indifference, as
threatening, and even with a measure of fear and hostility by the estab-
lished segments of the dominant white population. For the most part,
these were not people whose lives and personal characteristics attracted
the interest of the authorities, newspapers, or other record keepers of
the time, except perhaps as their deaths could serve as a warning, as an
example of vengeful justice, or as a source of titillation. At best they
were probably viewed as being essentially unimportant to society.

The limited evidence that is available, combined with reasonable
inferences from the pattern of information that is not available, sup-
ports and modestly extends this view. That evidence also provides sup-
port for the further conclusion that the law and criminal justice system
operated differently and more harshly in the case of some groups than
in the case of others.

Race, Ethnicity, and Region

Most of those legally put to death during the period 1608-1945 were
members of minority groups. The most consistently available data bear-
ing on the personal characteristics of the executed are their ethnicity.
Race and ethnicity are known in terms of broad categories for approxi-
mately 95% of those put to death. As chapter 1 indicates (see Table
1.1), by these definitions, slightly less than half of all those executed
were African Americans, and a little over 5% were Native, Hispanic,
and Asian Americans. We know, of course, that during much of Ameri-
can history large segments of the white majority have tended to regard
members of minority groups, virtually by definition, as inferior and
often as potential threats to society and good order.

Approximately half of all executions during these years took place
in the South. Another 13% occurred in the Border region, as we have
defined it. In other words, around six or seven out of every ten legal
executions took place in the most rural regions of the nation. Substantial
numbers of the executions in the other regions took place during the
earlier years of settlement when most people lived in rural areas, villages,
and small towns. The examination presented here is not of a sufficiently
fine grade to demonstrate the point fully, but it appears clear that the use
of the death penalty was, relative to population, employed more fre-
quently in small-town and rural America than in more urban areas.
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Nearly 75% of the African Americans who were executed were
put to death in the South. Indeed, the modal execution in the United
States during these years was of an African American male put to death
in the South. Another 14% of all African Americans executed were put
to death in the Border region. Put differently, more than eight out of
every ten African Americans who were legally executed were put to
death in a state where slavery was legal in 1860. And this refers only
to legal executions. As we have seen, over 70% of all lynchings from
1882 through 1951 occurred in the South and Border states, and the
victims were disproportionately African Americans. Over 90% of the
African Americans lynched were lynched in a Southern or a Border
state.! Obviously if legal executions and lynching were taken in combi-
nation, the use of the death penalty in the predominantly rural and
small-town Southern and Border regions would appear much greater
and the preponderance of African Americans much larger. Most of the
African Americans put to death, whether legally or illegally, were slaves,
former slaves, or the descendants of slaves, and they were regarded by
much of the dominant white population as inferior, threatening, and in
need of regimentation and control. This is not to say that African
Americans were less likely to be executed in the other regions of the
nation. In all regions and all time periods African Americans were
executed at rates per 100,000 population that usually far exceeded
white rates. In the Northeastern and Western regions African Americans
often were executed at rates in excess of those of the South and the
Border states. As the African American population of the Northeast and
the West increased, the number put to death and the rate of execution
per 100,000 population both increased. In terms of the use of capital
punishment, African Americans were little better off in the Northern
and Western regions than in the South and the Border.

Most African Americans were, however, executed in the South,
followed by the Border states. African Americans constituted a larger
proportion of the population of these regions than of the other regions,
but in both regions they were a minority. The African American popu-
lation never approached three quarters of the population of the South,
or of any Southern state, although African Americans constituted three
fourths of those executed. They never amounted to half of the popula-
tion of the Border region or of any state in the region, but they ac-
counted for more than half of those put to death.

A simple counterfactual example illustrates the magnitude of the
disparity in the national use of capital punishment between African
Americans and whites in a different way. During the period 1896-1905,
approximately 510 whites were legally executed in the United States, an
average of about one each week in the ten-year period.? However, if
whites had been executed at the same rate per 100,000 population as



150 Race, Class, and the Death Penalty

African Americans, then approximately 6,300 would have been put to
death during the same period. This amounts to slightly over twelve each
week, or a little less than two each day. How whites would have reacted
to this level of execution can be pondered.

African Americans, of course, were not the only minority group
with members among the executed. Members of other groups also were
put to death. Population data are not consistently available for these
groups, but it is likely that they also constituted a larger proportion of
those put to death than of the population of the areas in which they
were executed. Most Native Americans were executed during the early
and often conflict-ridden years of settlement of the various regions,
where they were regarded by many whites as substandard rivals for
land and resources and as clear-and-present dangers. Most Asian and
Hispanic Americans were executed in the Pacific and Mountain states
and in Texas, where they constituted a small but often equally deni-
grated minority.

Although the evidence is shaky, it appears that minority groups of
whites—particularly recent immigrants—distinguished by their national
origins also may have been overrepresented among the executed. As
indicated earlier an examination suggests that disproportionate num-
bers of those put to death in the Northeast during the earlier decades
of the twentieth century were of Southern and Eastern European ori-
gins. At that time other whites also often regarded members of these
groups as intrinsically inferior and potentially dangerous. Taken to-
gether, African, Asian, Hispanic, and Native Americans made up over
half of those executed during the years prior to 1945. Whites, in con-
trast, constituted only about 40%. It is likely that if various recent
immigrant groups of whites could be identified—the so-called “hyphen-
ate Americans,” compared to “old” or “native-stock” Americans—then
the proportion of members of minority groups among the executed
would appear much larger.

Status and Occupation

It is probably accurate to say that during most of American history the
white majority of the population has tended to regard members of
minority groups as being of low socioeconomic status, with all that
implies in terms of lack of education, behavior, and the like. The version
of the Espy collection to which we have access provides limited infor-
mation bearing more directly upon the socioeconomic status of some
6,225 of those put to death from 1608 through 1945, over one third
of the total.’ This information bears upon the occupation of these in-
dividuals given in over 700 categories that were apparently used in the
original sources. Strictly speaking, many of these categories, as “slave”
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and “convict,” reflect status rather than occupation. Slaves, of course,
were used in a variety of occupations, as field hands and house servants
but also as skilled and industrial laborers. There is no reason to regard
the individuals for whom this information is available as a representa-
tive sample of those put to death. It is possible that data for the entire
group would lead to conclusions different from those supported by the
characteristics of this subset. It also is the case that a number of the
occupational and status categories used are marked by considerable
ambiguity, as examples given later will suggest.

Even so, a few clear impressions result from examining these
occupational and status categories. It appears that few of those put to
death could be regarded as involved in higher-status pursuits. Only
about seventy (approximately 1.1%) of those for whom data are avail-
able were professionals, even if the term is liberally defined. Another
eighty (about 1.3%) were involved in or owned businesses of one sort
or another, including cafes, dance halls, taverns, and stores, or they
were horse traders and contractors. These groups, combined with those
employed in what appear to be skilled trades (over 300, or 4.8%), a few
in government employment and political office, law enforcement, and
religion, who might be described as “white-collar” workers (approxi-
mately sixty-five, or about 1%), accounted for about 10% of those for
whom at least limited information concerning occupation and status is
available. Approximately 7% are designated as farmers, ranchers, and
planters, although it is not clear that these were in every case landown-
ers and not renters or sharecroppers. The size of their holdings, if any,
is not given. In other words, less than 20% of those of known status
or occupation could be called people of substance, even by the most
liberal definition of the term.

At the opposite extreme are groups that probably would be seen
as clearly being of lower status. Almost 1,800 (less than 14% of the
6,250 for whom information bearing upon occupation or status is avail-
able) were slaves, including nine bond servants. Over 2,000 unskilled
laborers, farm and other workers, domestics, and other lower-status
service workers made up another 32% of those executed. Others among
the 6,250 were apparently involved in less legitimate activities. Ap-
proximately 1,000 (about 16%) were designated only by criminal pur-
suits and activities—as armed robber, army deserter, gang leader, gangster,
convict and ex-convict, thief, and whiskey runner. Another small group
of nearly ninety (about 1.5%) was made of individuals described by
such terms as drifter, tramp, hobo, and gambler, who were not neces-
sarily outside of the law at the time, but who were almost certainly
regarded as less than respectable. Approximately 20% of the specific
occupational categories given in the data collection are too ambiguous
to allow classification in even the general categories used here.
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All of this leaves us, however, with some 11,000 individuals for
whom no information bearing directly upon occupation or status is
available. But even here something can be said of the likely status of
these individuals. Most of them were members of minority groups.
Almost 50% were African American, less than 4% were Native Ameri-
can, almost 2% were Hispanic American, and less than 1% were Asian
American. The ethnicity of another 8% is unknown. Slightly more than
35% were white. In this context, of course, white is not equated to
higher status in any straightforward fashion. We know that some un-
known number of these whites were first- and second-generation immi-
grants who also were regarded with considerable suspicion by many
older-stock Americans. Of the individuals with Eastern and Southern
European names, discussed earlier, about 60% were without a known
occupation. It is likely as well that some of those whose occupation is
unknown were simply unemployed. In 1979 and 1986, approximately
30% of the inmates of state prisons were not employed at the time of
their arrest. It is at least reasonable to surmise that some of those put
to death in earlier years also were unemployed.*

Data bearing upon the occupation and status of the executed are
incomplete and marked by serious ambiguities. Even so, when these
data are combined with information on ethnicity the picture that emerges
does not suggest that any large proportion of the executed were people
of even middling wealth, status, or position. The data suggest instead
a group disproportionately composed of the poor, those without skills,
and marginal people who existed on the fringes of established society.
A different assumption is also plausible. Information on the occupation
and status of more than half of those put to death is missing. It is
reasonable to ask, however, that if any significant number of them had
been substantial members of their communities and of even moderate
status, is it likely that this information would have been overlooked by
the record keepers of the times?

Age

We know that in the contemporary United States those convicted of
violent crimes are disproportionately older adolescent and younger adult
males.’ Of course, not all of those put to death in the past were charged
with violent offenses, although most of those executed from the early
nineteenth century onward were charged with such offenses. It is rea-
sonable, therefore, to suspect that those executed prior to 1945 also
tended to be disproportionately younger men.

While reasonable, data to support the inference are far from com-
plete. Information bearing upon their age when executed is available for
about 30% of those put to death from 1608 through 1945. Availability
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of data, however, is subject to several biases. As might be expected,
information on age is unavailable for about 97% of those put to death
from 1608 through 1785, about 85% of those executed from 1786
through 1895, and about 42% of those executed from 1895 through
1945. Systematic information on age becomes progressively more com-
plete in the twentieth century but remains lacking for many states even
at the mid twentieth century. Other forms of bias also mar the available
data. The age of whites who were put to death is more frequently
available than that of African Americans or members of other minority
groups, as perhaps would also be expected. Information on age is more
frequently available for the Northeastern and Western states than for
the South and Border states.

Lack of information on age is not a reflection of inadequate data
collection but is probably primarily due to other considerations. For
one, during much of American history many people did not know their
age in any exact way. The point is probably particularly valid in the
case of members of minority groups. African American slaves, for ex-
ample, usually were not in a position to know their age, although their
owners sometimes knew. Native Americans probably reckoned age in a
different way than whites, and because of language differences they
were often, like many Asian and Hispanic Americans, unable to com-
municate their age even if they knew it, or if anyone was interested. At
a time when much of the population was illiterate, many whites were
undoubtedly also ignorant of their age.

It appears as well that even if offenders knew their age, the local,
state, and territorial authorities that convicted and executed them did
not consistently collect and record that information. In general, infor-
mation on age tends to become more consistently available with the
shift of jurisdiction over the conduct of executions from the local to the
state level. However, even after centralization, only fourteen states re-
corded that information more or less consistently. Oregon did not sys-
tematically record information on age during the period of concern
here; Pennsylvania did not do so until 1943. Most of the Southern and
Border states did not record the age of those executed until the 1920s
or 1930s, and half of the states of the South never systematically re-
corded the age of the executed before 1945. Several of the Western
states also were inconsistent in recording the age of those put to death.®

The data available suggest that those put to death were, on aver-
age, younger than the general population. The percentage of executed
African Americans and white males fifteen to thirty-four years of age in
the group whose age is known is shown in Table 7.1.” For comparison,
the table also shows the same age distribution for the period 1896-
1945 of the total African American and white male populations. (The
number of members of other minority groups for whom age is known
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Table 7.1 Percentage of African Americans and whites ages fifteen to
thirty-four executed, percentage of African Americans and whites
ages fifteen to thirty-four of total population, and percentage of
African Americans and whites of unknown age, 1896-1945

1896-1905 1906-15 1916-25 1926-4S

African American

Percentage executed ages 15-34 82.2 79.4 73.9 75.2
Percentage of population

ages 15-34 35.5 35.7 33.7 35.3
Percentage executed of

unknown age 85.0 77.2 74.8 49.7
White
Percentage executed ages 15-34 61.6 65.6 72.5 66.4
Percentage of population

ages 15-34 35.0 35.9 33.1 32.8
Percentage executed of

unknown age 67.7 55.2 48.8 43.2

is too small to allow for a useful comparison.) As the table makes clear,
those put to death tended to be disproportionately in the fifteen to thirty-
four age range. During each ten-year period, between 1896 and 1945
(when data on age are more complete), African American males ages
fifteen through thirty-four years were overrepresented among the ex-
ecuted by well over twice their proportion of the national population;
whites also were overrepresented, but by a lesser margin. The available
data suggest not only that those executed tended to be younger than the
national population, but also that African Americans tended to be ex-
ecuted at younger ages than whites. It appears as well that the median age
of the whites put to death was modestly greater (28.4 years) than that of
African Americans (25.6). The evidence, however, should be accepted
with caution. The data are less than satisfactory, and as the table suggests,
the African American fifteen to thirty-four age group may have been
slightly larger than the equivalent white age group.

The available data are compatible with the inference that those
put to death were disproportionately younger males. The data are,
however, incomplete and biased toward whites, the Northeast and the
West, and the more recent past. On the basis of partial data, it also
appears that those who were executed were disproportionately of lower
socioeconomic status. Unfortunately, we have information on both age
and status for only about 2,800 of those executed, approximately 800
African Americans and 1,800 whites. Most were put to death in the
twentieth century prior to 1945 and in the Northeast and West.®
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The characteristics of this group are about as would be expected.
Roughly three fourths of African Americans and two thirds of whites
were under age thirty-five. Two thirds of whites under age thirty-five are
described as workers and laborers of some form, as criminals or con-
victs, or as involved in illicit pursuits. The younger African Americans
are even more overwhelmingly of lower socioeconomic status. Over
85% fall into this general category. Over 60% are listed as laborers of
one sort or the other; almost 20% are described as some form of
criminal or convict, or as employed in illicit pursuits. A little less than
5% are listed as slaves. It would be easy to exaggerate the socioeco-
nomic differences between the age groups. Using the same categories, a
little over 45% of the older whites were of lower socioeconomic status.
The differences between the African American age groups are even
smaller. Again, using the same categories, over 75% of the older African
Americans were of lower socioeconomic status.

On the basis of partial data, it appears that those who were ex-
ecuted were disproportionately members of minority groups, of lower
socioeconomic status, and younger than the national population. Lim-
ited information from another source is generally in accordance with
this view, but with some differences. From 1904, when the conduct of
executions was centralized at the state level, through 19435, fifty-nine
men, no women, were executed in the state of Washington. Fifty-eight
were executed for murder, sometimes involving other crimes, and one
for kidnapping. No executions were carried out from 1911 to 1921.
The records maintained by the state include a somewhat broader range
of information bearing upon the characteristics of the executed than is
available for the national group discussed earlier. Those executed in
Washington were somewhat older, on average, than the national group.
They were, however, younger than the national population. The young-
est was seventeen and the oldest sixty-three, but thirty-three (roughly
56% of the total) were thirty-four years of age or younger. On average,
their occupational status also was somewhat higher than those executed
in the entire nation. Even so, most of the group appear to have been
employed in lower-status occupations. Twenty-two (approximately 37%)
were occupied as laborers of some form, two (3.4%) were listed as
being without occupations, and eight (13.6%) could probably best be
described as involved in semi-skilled occupations, amounting in total to
some 54% of those put to death.

In contrast, the group also included nine farmers and ranchers
(15.3%), nine who appear to have been skilled laborers, and a single
professional, a mining engineer. The remainder included two cooks, a
barber, a decorator, a musician, and a salesman. The latter is listed as
being without a formal education. The occupational categories are some-
times ambiguous. Whether the farmers and ranchers were landowners or
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in what quantity is not given, and one was only nineteen when put to
death. Those executed in the Washington group appear, on average, to
have been employed in higher-status occupations than the national group.
Even so, the Washington group could hardly be described as being of
high status.’

At first glance those executed in Washington also appear to differ
from the national group in ethnic terms. The Washington group was
overwhelmingly white. Fifty are listed as Caucasian, five as Black, two
as Asian, one as Hispanic, and one as Native American (an Aleutian
Islander). The numbers take on a somewhat different cast when it is
noted that according to the censuses of 1900-1940, African Americans
accounted for only about one half of 1% of the Washington State
population. In contrast, they accounted for a little over 8% of those put
to death, some sixteen times their representation in the state population.
In this respect, Washington resembled the rest of the nation.

Other characteristics of the Washington group executed are of
equal interest. Seventeen, almost 30%, had prior prison records. They
were poorly educated. Forty (67%) had attended eight grades of school
or less, and eight of those had never attended school. Over 80%, in
other words, had an eighth-grade education or less. Nine (approxi-
mately 15%) had attended high school; three of these apparently had
completed all twelve grades. One had completed college, and one had
attended college for two years, about 3% of the total. The 1940 Census
provides the earliest available data on the educational attainment of the
national population. In that year, 10.3% of the population had attended
at least some college, 26.2% had attended or completed high school,
and 61.8% had eight grades of education or less.!” Those executed in
Washington later in the period were somewhat better educated than
those executed earlier, as would be expected, but the group can only be
described as being of limited education. In terms of marital status,
thirty-one (about 52%) were single, and eleven (19%) were divorced,
separated, or widowed. Seventeen (less than 30%) were married at the
time of their execution.!!

There is no reason to believe that those executed in Washington
State were typical of the larger national group, discussed earlier. How-
ever, they did share some of the characteristics of the larger group,
although in somewhat attenuated form. They were also disproportion-
ately men of limited education. Many of them had not established
family lives of their own or had been unsuccessful in doing so. A sub-
stantial number of them had already served prison sentences. Whether
or to what degree it can be inferred that the total population of those
put to death in the nation shared any of these characteristics is a matter
for conjecture, but it is at least reasonable to assume that they did.
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Town and Countryside

The temporal and regional distribution of executions suggests that viewed
either in relation to population or in terms of raw numbers, most of
those put to death before 1945 came from the small towns, villages, and
rural areas of the nation. The proposition is, of course, almost a truism.
During most of its history, the United States has been a predominately
rural nation. The 1920 Census showed that for the first time in its
history a majority of the nation’s inhabitants resided in urban areas,
defined by the Bureau of the Census as places of 2,500 population or
larger. As late as 1940, however, according to the Census of that year,
almost 60% of the national population lived in rural areas or in places
of less than 10,000. In these terms, the national population in 1940
could still be described as predominately small town and rural in na-
ture. Moreover, a long-term decline in the use of the death penalty—
viewed in relation to population—coincided with a long-term increase
in the urban segment of the national population. Whether a causal
relation could be inferred is another matter.

At first glance, this distribution of executions may seem to conflict
with a widely held view of American history that associates increasing
levels of violence with increasing urbanization.'? This apparent conflict
can be explored somewhat farther, albeit still inconclusively, by compar-
ing the degree of urbanization of the various states with rates of execu-
tion during three somewhat arbitrarily selected periods (1876-1885,
1916-1925, and 1936-1945). It should be recalled, however, that execu-
tion rates are at best an imperfect indicator of levels of violence or the
incidence of capital crime. The states also differed widely in terms of the
legal structures governing the use of the death penalty. The incidence of
capital punishment reflected these and other differences as well as differ-
ences in levels of violence and the incidence of capital offenses.

The most urban regions during all three periods were those of the
Northeast.!3 With few exceptions, these states also ranked at or below
the median rate of executions for all states and territories of the na-
tion." During the three periods the predominately rural South ranked
above the national median in rates of execution. The Border states
followed no clear pattern, but the Mountain and Pacific states, also
largely rural, usually ranked above the national median in rates of
execution. The West North Central states were the exception. Although
also predominately rural, these states during the three periods were
below the national median, often well below, in rates of execution. The
data, in other words, do not suggest that more urban areas had higher
rates of execution. They suggest only that some more urban areas had
lower rates of execution than some more rural areas.
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Correlation of average rates of execution per 100,000 population,
including all executions, with the percentage of urban population (defined
as residence in places of over 2,500 population) for all states and ter-
ritories, also provides no evidence that the more urban areas had higher
rates of execution. The correlation for the ten years centering on 1880
is —.44, —.27, and -.29 for the periods centering on 1920 and 1940. If
the West North Central states are removed, then the correlation is —.43,
—.43, and -.41 for the three time periods. Viewed in this way, in other
words, the more highly urban states tended to have lower rates of
execution and the less urban states tended to have higher rates. While
the statistical relationship is comparatively modest, it is in a direction
opposite from what might have been expected if greater urbanization
was associated with higher levels of violence.

Comparison of execution rates in major cities with rates for the
states in which they were located also provides no indication that higher
execution rates were associated with greater urbanization. Table 7.2
compares the execution rates during each time period for the ten largest
cities in the nation in 1900 with the rates for the rest of each state,
excluding the cities in question. The comparisons are imprecise. The
data are for the counties in which the cities were located; data for the
incidence of executions in cities are not available.'

The comparisons suggest that rates of execution for the cities tended
to be lower than the execution rates for the state population outside of
the cities. The differences, however, were sometimes small, and in six out
of the thirty comparisons the noncity rates were below the city rates. In
one case in Boston, during the period 1916-1925, the rates were equal.
The city rates also tended to decline from 1880 to 1940. Again, there
were exceptions, and the decline was not linear in all cases. However, in
eight of the ten cases, the city rates in 1940 were below those of 1880.
The decline in the rates for the cities was not consistently greater or
smaller than that characteristic of the states in which they were located.

The comparisons, then, do not suggest that execution rates tended
to be higher in urban areas. If anything, they suggest once again that,
viewed in relation to population, most of those put to death were tried
and executed in the smaller cities and towns of the nation for offenses
that they were alleged to have committed in smaller cities, towns,
villages, and rural areas. Similarly, if rates of execution are taken as
an imperfect indicator of rates of violence and capital offenses, then
they do not provide evidence that higher levels of violence were asso-
ciated with greater urbanization.

WHY WERE THEY EXECUTED?

Every execution was a unique event that followed and involved unique
circumstances. We do not know all or any significant number of these
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separate and unique stories. Some generalizations are nonetheless pos-
sible. The obvious answer to the question posed above is, of course,
because they were convicted of a capital offense. A further assumption
is probably also necessary: It is likely that most were guilty of the
offense charged or, at least, a similar offense, as manslaughter rather
than capital homicide. Some were executed for offenses that would have
resulted in a lesser sentence—or no sentence at all—if committed by a
member of another racial or ethnic group. We also know that in con-
temporary years individuals sentenced to death have subsequently been
proven innocent, and it is certainly reasonable to believe that an unknown

Table 7.2 Comparison of execution rates in 1880, 1920, and 1940
in the ten largest cities in 1900 with rates excluding the cities in the
states where they were located.

1880 1920 1940
City/State Rate Rate Rate
Baltimore 0.05 0.01 0.03
Maryland, excluding Baltimore 0.23 0.27 0.40
Boston 0.03 0.01 0.02
Massachusetts, excluding Boston 0.04 0.01 0.03
Buffalo 0.05 0.22 0.01
New York City 0.07 0.10 0.07
New York State, excluding New York City
and Buffalo 0.10 0.09 0.10
Chicago 0.13 0.10 0.06
Illinois, excluding Chicago 0.09 0.04 0.02
Cleveland 0.10 0.11 0.08
Ohio, excluding Cleveland 0.11 0.13 0.07
Philadelphia 0.12 0.09 0.08
Pittsburgh 0.25 0.19 0.04
Pennsylvania excluding Pittsburgh
and Philadelphia 0.15 0.20 0.04
St. Louis 0.00 0.00 0.04
Missouri, excluding St. Louis 0.27 0.04 0.07
San Francisco 0.26 0.06 0.11

California, excluding San Francisco 0.59 0.22 0.13
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number who were executed in earlier years were actually innocent of
the offenses charged.'® If errors of this sort can occur today, then they
were surely more common in earlier years, when the accused had fewer
protections and their rights were more limited. A very healthy measure of
skepticism is especially warranted where particular categories of offenses
are concerned, including African American males executed for the rape of
white women, and at least some of the executions for slave rebellion.

It is impossible to assess how often, historically, the death penalty
was unjustly applied. A more limited question can be addressed, al-
though it too can only be answered inconclusively. Why did such a
disproportionate number of those put to death share the characteristics
discussed earlier—if, that is, we have accurately diagnosed those char-
acteristics? Put differently, why did those who were executed include so
few of even moderate status and position?

Partial answers to these questions can be summarized in terms of
three components, and their interaction, of the process that led, and
leads, to executions. One of these is, of course, the individuals accused,
convicted, and ultimately executed for capital offenses. A second is the
laws, rules, procedures, and offices that make up the institutional frame-
work of the law and criminal justice system. The third, and the most
complex, might be called, for want of a better term, the community,
referring to the people who animate that framework. These include not
only law enforcement personnel, judges, defense and prosecuting attor-
neys, members of juries, and so on but also the general public, or at
least the dominant segment of that public. Here it should be recalled
that during most of American history prior to 1945 the large majority
of offenders were not only tried and convicted but also were executed
in the jurisdictions, usually counties, in which the offense occurred.

Offenders

As we have seen African Americans were heavily overrepresented among
those put to death prior to 1945. Although less strong, the available
evidence also suggests that other racial and ethnic minority groups also
were overrepresented among the executed. The evidence suggests as
well that most of those put to death, whatever their race or ethnicity,
were of low social and economic status. While the evidence is weaker,
it also appears that the executed were disproportionately males in their
late teens, twenties, and early thirties.

These are all characteristics that often are seen, individually and
collectively, as being associated with high levels of violence. Explana-
tions for this association require little elaboration. In earlier years, the
poor and members of racial and ethnic minorities, heavily overlapping
groups, had only limited access to education. Schools and education
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are, of course, primary factors in imposing discipline and inculcating
standards and behavior patterns that work to reduce violence and to
promote conformity to law and social mores. Family life was frequently
truncated, and child-rearing practices often did not impose or teach the
same standards of behavior as for established whites. Opportunities for
reasonably regular and remunerative employment also were more lim-
ited for those of lower socioeconomic status. Opportunities were par-
ticularly limited for members of minority groups in areas and time
periods characterized by racial and ethnic discrimination, which of course
would encompass most of the nation during most of its history. Roger
Lane and others have emphasized the disciplining and “civilizing” ef-
fects of regular employment, particularly employment that requires in-
teraction with others and routinized behavior.'” At a minimum, regular
employment saps time and energy that might otherwise be available for
antisocial activities. All of these factors impacted upon younger males
who were still in their formative years.

Members of racial and ethnic minority groups were particularly
disadvantaged in these respects. In the eyes of established European
Americans, they were of lower status virtually by definition, but they
also sometimes held different conceptions of what constituted desirable
and acceptable behavior. The point is most clear where Native Ameri-
cans and whites were concerned. The two groups lacked common val-
ues, behavioral norms, and conceptions of law. It is likely as well
that immigrant groups that came to the United States from Ireland and
southern and eastern Europe in the nineteenth and early twentieth
centuries also held views of violence, homicide, and honor that were
different from those of the dominant population.'®

The point is equally obvious in the case of African slaves and
whites. It also is relevant but perhaps less obvious in the case of African
American immigrants to the North in the late nineteenth and earlier
twentieth centuries. In the South violent offenses, including homicide,
by African Americans against African Americans were apparently often
ignored or went unpunished. In the North such offenses were less likely
to be overlooked. It is possible as well that African Americans some-
times adopted and brought with them to the North some of the atti-
tudes of Southern whites toward violence and personal honor. In a
detailed study of Omaha, Nebraska, from 1880 to 1920, Clare V.
McKanna Jr. argues that the African American community of that city
included a “subculture of violence.” That subculture involved a pro-
found mistrust of white institutions, an extreme emphasis upon per-
sonal honor, and a willingness to resort to violence in response to real
or imagined slights."

On the basis of these considerations it might be expected that,
historically, African Americans, and probably at least some other racial
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and ethnic minority groups, had higher homicide rates than the general
population or than established white Americans. Higher homicide rates
would provide at least a partial explanation for disparities in rates of
execution. Unfortunately, only limited evidence is available to test this
expectation for the years prior to 1945.%° Studies of Chicago, New York
City, Omaha, and Philadelphia provide evidence that in the late nine-
teenth and earlier twentieth centuries African American homicide rates
were higher than rates for the general population of these cities or for
whites. In New York and Philadelphia, it appears that during the early
years of their migration to the United States Irish and Italian homicide
rates also were higher than those of other whites and were comparable
to those of African Americans.?! The degree to which these findings
would hold for other parts of the nation is unclear.

The Criminal Justice System

It is reasonable to believe, in short, that at least in some places and at
some times differences in homicide rates between racial and ethnic groups
help explain disparities in execution rates. That view, however, is based
upon limited historical data and research and also rests heavily upon
present-day experience. On the other hand, there is abundant evidence
that during most of the years prior to 1945 the institutions and prac-
tices that made up the historical law and criminal justice system were
biased against the poor, members of minority groups, and those of
lower status more generally. These biases also played a role in explain-
ing disparities in execution rates, although with many variations over
time and space. Here again, the relative weight of these factors in ex-
plaining disparities cannot be assessed.

Bias was most clear in the case of African Americans. As noted
earlier, in the antebellum slave states a variety of offenses were subject
to the death penalty when committed by African Americans but not if
committed by whites, and in some cases, not punishable at all when
whites were the perpetrators. African Americans could not serve on
juries or testify on their own behalf. Many of these liabilities also were
present in the Northern states. In these states African Americans also
were precluded from serving on juries or testifying on their own behalf,
and of course, the criminal justice system was exclusively white and
male.?? Technically, many of these liabilities ended with the Civil War.
In the former slave states they were perpetuated in a variety of formal
and informal ways after Reconstruction. In the North as well, formal
and informal ways could be found to perpetuate the lily-white character
of the criminal justice system.

It is difficult to know the degree to which these and similar legal
liabilities extended to other racial and ethnic groups. It is likely, how-
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ever, that many of these groups also suffered from disadvantages before
the law. In some cases members of ethnic and racial minority groups
were not citizens—or at least not regarded as citizens. As a conse-
quence, their eligibility for the legal protections of other Americans
could be challenged and denied.

As noted elsewhere, the historical criminal justice system placed
the poor at a disadvantage whatever their racial or ethnic characteris-
tics. The right to counsel is an example. Since 1932 those accused of
capital offenses have had the right to counsel, although not necessarily
the right to effective counsel or to the resources required to mount a
fully meaningful defense. In earlier days not even these limited rights
were routinely available. In many jurisdictions during much of the past
defendants had a right only to the counsel they could afford. For the
poor, that often meant no counsel. Whether represented or not, during
most of American history the accused faced juries and a judiciary that
were exclusively white, male, and middle or upper class.?

It appears that the large majority of those put to death during
most of American history did not appeal the convictions and sentences
handed down by local courts. In the nineteenth century and earlier
appeals to higher state courts seem to have been rare, and appeals
beyond state courts even rarer still. Even if an appeal was possible, the
process was costly and, it is likely, beyond the reach of most of those
convicted of capital crimes. Appeals became more common after the
centralization of the conduct of executions to the state level. Even after
centralization, however, many of the executed did not appeal their
convictions. Prior to 1900, when eleven states and the District of Co-
lumbia had centralized executions, only about 45% of the condemned
appealed their convictions. In the first decade of the twentieth century,
when twenty-two states, including the District of Columbia had central-
ized executions, the percentage that appealed remained at roughly 45 %.%*
After centralization, appeals followed a predictable racial and regional
pattern. During most of the years prior to 1945, appeals were less
common in the South than in the North and West, and nonwhites were
somewhat less likely to appeal than whites.”

Communities

The third component of the process that led to execution, as we have
treated that process, is the most complicated. Not only was it a major
element of the underpinning of the other two, but it also poses the
difficult, perhaps impossible, task of diagnosing historical popular atti-
tudes. It appears that during most of the years prior to 1945 the ver-
dicts and sentences of local courts tended to be final, including death
sentences. Pardons and commutations did occur (how many is unknown),
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but appeals were rare. Historically, the administration of criminal jus-
tice has been highly decentralized, seen as primarily the prerogative of
state and local authorities with enforcement largely left to local authori-
ties. In accordance with traditional political values, deference was paid
to local values and to popular attitudes and preferences, even when
these conflicted with more universal norms and principles. This meant,
of course, the attitudes and values of the white male majority, or at least
the respectable, established, and substantial segments of that majority.
The gradual extension to the state and local levels of the restraints and
protections of the accused embodied in the federal constitution came
only toward the very end of the period considered here.?

In these terms, local values and attitudes played a major role in
determining who would be executed and who would not. With immense
variation over time and place, the many decisions involved in the pro-
cess that led from accusation to execution could be influenced by the
ethnic, class, and religious animosities, prejudices, stereotypes, and mis-
understandings that characterized the dominant majority. It has been
noted that juries—and, indeed, judges, members of the bar, and law
enforcement personnel—were all drawn from the same pool as the
members of lynch mobs and vigilante groups. Thus the same attitudes
that animated lynch mobs and vigilantes also could find their way into
the jury box, the police force, and the bench and the bar.

It also is fair to say that if the criminal justice system was biased
against the poor, ethnic and other minority groups, and those of lower
status more generally, then it was because the dominant majority agreed
with or at least accepted that bias. By the same token, if these groups
were denied opportunities and that denial contributed to their violent
proclivities, then it was with the agreement or acceptance of the domi-
nant segment of the white majority. All of this may paint an excessively
dark picture. There were eminently fair trials. Probably most were fair,
at least in terms of the standards of the time, recalling that in earlier
periods the law differed from one racial or ethnic group to another.

From the standpoint of the twenty-first century, the process that
led to execution as it was carried out in the communities of the past
might be seen as heartless and unfair, even grotesquely unfair. That was
not the opinion of the dominant members of those communities. If we
cast the picture in larger terms, it is likely that during most of American
history the majority of the national population saw the death penalty
as an appropriate, even a necessary response, to a gradually narrowing
range of offenses. Diagnosing popular attitudes in the historical past is
a very difficult, if not an impossible, task. There were no surveys of
public opinion before the mid-1930s, and even those of the 1930s and
earlier 1940s were few and relatively unsophisticated by present-day
standards. Other sources bear only indirectly on popular attitudes in the
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more distant past and are at best marked by major limitations. Even so,
plausible inferences are possible, although they inevitably involve a large
element of conjecture.

It is at least reasonable to believe that, historically, capital punish-
ment enjoyed widespread but perhaps fluctuating popular support. Essen-
tially, anecdotal evidence is available, however, that might be taken as
suggesting popular opposition to the death penalty. There were numerous
efforts to abolish the institution. The early-nineteenth-century committees
and societies that formed to seek abolition were most active in the North-
east, particularly in New England, and they were apparently at least led
by groups perhaps primarily composed of professionals, prominent citi-
zens, and other members of the upper middle class.?” It also is true that
a number of popularly elected state legislatures, a territorial legislature in
the case of Michigan, voted to abolish capital punishment. It is true as
well that several also voted to reinstate the institution. In 1914, Oregon
abolished capital punishment by popular initiative. The initiative was
carried by a margin of 157 votes out of a total vote that probably was
in the neighborhood of 200,000. In 1920, apparently out of fear of a
“wave of crime,” Oregon restored capital punishment also by popular
vote, in this case with a 17,000 majority vote. Arizona also abolished the
death penalty by popular referenda but restored it the following year.?®
Most states, of course, did not abolish capital punishment, even tempo-
rarily. Evidence of this sort is, in short, conflicting and far from com-
pletely convincing that there was strong and widespread popular opposition
to capital punishment in the earlier years.

It is, of course, highly risky to infer past attitudes from evidence
bearing on more recent years. It may be possible, however, to gain a few
plausible insights into past popular attitudes toward the death penalty
by briefly examining evidence provided by more recent public opinion
surveys. From 1972 through 2002, approximately 43,600 individuals
were interviewed in twenty-four separate surveys for the General Social
Survey and asked, “Do you favor or oppose the death penalty for
persons convicted of murder?” Of the total interviewed, seven out of
ten responded that they favored the death penalty. In the individual
surveys the favorable response fluctuated between 64% (in 1975) and
over 79% (in 1985) of the total. Groups differed in their support for
the death penalty. African Americans were less favorable to the death
penalty. Of all African Americans interviewed slightly less than 50%
said they supported the death penalty compared to 79% of whites. The
results of the 2002 survey taken alone indicate that 69% of those
interviewed supported the death penalty, and 31% opposed it.?’

Surveys conducted from 1953 through 1972, using a somewhat
different question, show a lower level of support for capital punish-
ment. According to these surveys support ranged from 64% in 1953 to
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a low of 42% in 1966, rising to 57% in 1972 and to still higher levels
in later years, as indicated earlier. The rise in support appears to have
coincided with an increase in the murder rate. To look farther back in
time, three surveys conducted in 1936 and 1937 place support for
capital punishment between approximately 60% and 66%.3° Clearly,
support for capital punishment has fluctuated from the comparatively
low levels of the reform-minded 1960s to higher levels in subsequent
and earlier years.

Numerous reservations and qualifications can be held concerning
the meaning of data such as these. Would people who say they support
the death penalty, for example, actually vote for conviction in a jury
trial when conviction meant execution? In some surveys the number of
respondents is too small to allow for an adequate examination of the
many socioeconomic, educational, ethnic, and other factors that may be
relevant to opinions concerning the death penalty. But the most serious
reservation has to do with the anachronistic nature of the argument. It
is risky, indeed, to draw inferences about the more distant past on the
basis of evidence bearing on more recent years. On the other hand, it
would be difficult to make the case that the institution of capital pun-
ishment and the way it was used historically were somehow
undemocratically imposed on the nation. With evidence of this sort, the
case is even more difficult to make.



Chapter 8

The Death Penalty after 1945

Use of the death penalty in American history was marked by clear
patterns. “Stark” might be the better word. It is possible that more
perfect data would work to muddy the clarity of these patterns. In our
view, however, it is at least equally likely that they would appear even
more stark. Use of the death penalty did not end in 1945. During the
years that immediately followed, however, the rate of executions in
relation to population dropped sharply, and in these years, unlike earlier
years, the number executed also declined. From 1936 through 1945,
almost 1,500 executions were carried out. During the following ten-
year period, the number dropped to slightly more than 1,000 and slightly
over 400 from 1956 through 1965. In 1967, only two executions took
place. In 1972, the Supreme Court ruled the death penalty unconstitu-
tional, but the decision left open the possibility that capital punishment
statutes could be crafted that would be constitutional. Beginning in
1976, capital punishment was progressively reinstated, and the first
execution was carried out in Utah in 1977.

This chapter compares the use of the death penalty after 1977 with
the use prior to 1945. In examining the contemporary use of the death
penalty, we address three of the four questions posed for the years prior
to 1945: How frequently has the death penalty been used, and how has this
use changed? Where was the death penalty used most frequently? What
were the characteristics of the executed? Contemporary use of the death
penalty at the state level has been limited primarily to offenses involving the
death of a victim. In the final chapter of this book we attempt to cast
change in the use of capital punishment in terms of a larger conceptual
framework. Before turning to these issues, it may be useful to summarize
briefly the historical patterns in the use of the death penalty.

Historically, most of those put to death were members of minority
groups. It is reasonable to expect that if more complete data were
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available for the early years, then members of minority groups would
constitute an even larger proportion of those executed. This speaks only
of the legal use of the death penalty. If more comprehensive records of
lynching and other forms of mob violence were available, then the
balance would tip even more disproportionately toward minority groups.
Although the evidence is less satisfactory, it is reasonable to conclude
that those put to death were disproportionately younger, lower-class
males of whatever race or ethnicity. During the course of American
history the death penalty has impacted most heavily upon those at the
bottom of the social order.

African Americans made up a near majority of those put to death;
whites were in the minority. During most time periods from the mid-
eighteenth century onward, more African Americans than whites were
executed, and of course, African Americans were executed at higher rates
in relation to population, usually many times higher, than whites. Other
differences also existed between these two groups in the use of the death
penalty. It appears that more extreme and brutal methods of execution
continued to be used for African Americans after these methods had
largely been discontinued for whites. Similarly, African Americans contin-
ued to be executed for crimes other than homicide, primarily rape, while
the death penalty for whites was increasingly confined to homicide.

Continuities in the geographical distribution of capital punishment
also are apparent. After the late eighteenth century, most executions
took place in the South. Most lynchings also took place in that region.
Rates of execution also tended to be higher in the Southern and Border
regions, in other words, in the states where slavery remained a legal
institution for the longest period. Execution rates tended to be lowest
in New England. There were exceptions, however. Even in New En-
gland a small number of executions of African Americans combined
with a small African American population sometimes resulted in higher
execution rates than in the South or the Border region. During much of
the history of the Pacific Coast and Mountain West regions, execution
rates often were higher or comparable to those of the South and the
Border regions.

The most striking historical change is the relative decline in the
use of capital punishment. From the seventeenth to the mid-twentieth
century, the number executed increased with relative consistency as the
population increased, and the death penalty continued as a prominent
fact of national life. Viewed in relation to population, however, the use
of the death penalty declined also with relative consistency. In the 1930s
and 1940s rates of execution per 100,000 population were at the lowest
level in the history of the nation up until that time.

Several factors were undoubtedly involved in this long decline.
The link between crime and capital punishment is tenuous. However,
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long-term decline in execution rates may have been related to long-term
decline in violent crime rates from the seventeenth or eighteenth centu-
ries through the early twentieth, although the evidence supporting the
latter trend is limited.! Patterns of settlement also may help account for
decline in both the use of capital punishment and the decline in crime
rates, if the latter trend actually occurred. During the early years of
settlement, all regions appear to have been marked by high rates of
execution. As settlement progressed and the regions became more so-
cially and economically complex, execution rates tended to decline.

Institutional change in the legal and criminal justice systems, dis-
cussed earlier, also helps explain the long-term decline in execution
rates. Making the death sentence discretionary rather than mandatory
was one change, as was the progressive redefinition of capital crime to
include primarily offenses that involved the death of a victim. Gradual
extension of the guarantees provided by the U.S. Constitution to crimi-
nal proceedings at the state and local levels undoubtedly also worked
to reduce the incidence of capital punishment. That extension meant as
well at least a measure of greater uniformity in criminal justice and was
a small step toward a national criminal justice system and away from
the welter of often conflicting state and local systems. It is likely that
the centralization of the conduct of executions from the local to the
state level also reduced the incidence of capital punishment by making
appeals and commutations more likely.

These considerations, of course, only push the question back a
step. If these institutional changes worked to reduce the use of the death
penalty viewed in relation to population, then why were they made? To
answer this question would require a substantially different study than
that carried out here. It would be tempting to believe that the decline
in execution rates reflected decline in popular support for capital pun-
ishment. It is certainly possible that such a change did occur, but little
in the way of direct evidence is available to support that possibility.
Moreover, the continuing high level of support for the death penalty in
contemporary years raises questions about the magnitude of any such
change that may have occurred. Indeed, it also is possible to suspect
that the decline in the use of the death penalty had little to do with
democratic demand.

THE LATE TWENTIETH CENTURY

Beginning in 1977 capital punishment was progressively reintroduced,
and by the end of June 2003, the death penalty was in force in thirty-
eight states and the U.S. government and military. Ethnic, regional, and
socioeconomic patterns characteristic of the use of capital punishment
prior to 194§ reappeared after 1976, but with major differences. While
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the number put to death gradually increased across the period, fewer
executions were carried out during the twenty-nine years from 1977
through 2005 than in any other equivalent period since the late eigh-
teenth century. According to information available from the Death Penalty
Information Center, as of the end of 2005, only 1,004 executions (1,001
by the states and three by the federal government) had been carried out
during these years compared to slightly more than 4,200 during the
thirty years from 1916 through 1945.?

Differences between the states and regions in the use of capital
punishment reappeared after 1977 in more extreme form. The number
of states without the death penalty doubled. In 1945, six states—Michi-
gan, Rhode Island, Wisconsin, Maine, Minnesota, and North Dakota—
were without the death penalty. Alaska and Hawaii entered the Union
without capital punishment. As of early 2001, four additional states—
Iowa, Massachusetts, Vermont, and West Virginia—and the District of
Columbia had not reinstituted the death penalty. Of the states with the
death penalty, however, Kansas, New Hampshire, New Jersey, New
York, and South Dakota carried out no executions, and none were
carried out by the U.S. military. In June 2001, the federal government
carried out its first executions since 1963.

As in earlier years, the ten states of the Old South led the nation in
the use of the death penalty but, again with differences. All of the South-
ern states reinstated capital punishment, and all carried out executions.
The Southern states were among the first to resume executions after
1976. By 1985, all Southern states, except Arkansas, had conducted
executions. Arkansas carried out its first execution in 1990. Outside of
the South, only Utah, Nevada, and Indiana had carried out an execution
by 198S5. In addition to the states that carried out no executions, by the
end of 2005, fifteen states had conducted seven executions or fewer.
Mississippi, with seven executions, was the only Southern state in this
group. Among the remaining Southern states Arkansas had the next
smallest number, twenty-seven. After 1977, the South dominated the
regional distribution of the use of the death penalty to an even greater
degree than in earlier years (Table 8.1). During the period 1926-1945,
approximately 46% of all executions were in the South. The region ac-
counted for almost 72% of the executions after 1977. The South, how-
ever, was much less uniform in its use of the death penalty than in earlier
years. Slightly over 73% of all executions in the South from 1977 through
2005 were carried out in three states—Texas with 355, Virginia with
ninety-four, and Florida with sixty. Taken in total, the three states ac-
counted for approximately 51% of all executions in the nation.

The other regions were marked by some of the same diversity in
the use of the death penalty as the South. Only one person was executed
in New England, in keeping with a trend that had appeared much



The Death Penalty after 1945 171

earlier. Only three executions were carried out in the Middle Atlantic
states—all in Pennsylvania. Two of the Border states—Missouri, with
sixty-six and Delaware, with fourteen—accounted for most of the ex-
ecutions in that region. Of the executions in the East North Central
states, nineteen took place in Ohio, twelve in Illinois, and sixteen in
Indiana. The West North Central region was marked by an even more
extreme imbalance; of the eighty-two executions in the region, three
were in Nebraska and seventy-nine in Oklahoma. Twenty-two of the
forty-five executions in the Mountain states took place in Arizona, an-
other eleven in Nevada, and six in Utah. California carried out twelve
executions, Washington four, and Oregon two. All told, thirty-five states
carried out executions after 1976. Texas, Virginia, Florida, and Mis-
souri, however, accounted for over 65% of the total. Both the regions
and the states within the regions were more diverse in their use of the
death penalty than in earlier years.

Racial and ethnic disparities in the use of the death penalty reap-
peared after 1977, but also with differences. Of those executed during
the twenty years ending in 1945, whose ethnicity is known, slightly less
than 50% were African American, and almost 45% were white. After
1977, a majority (approximately 58%) of the executed were white, and
a little over one third (34%) were African American (Table 8.1). The
several regions were marked by a generally similar distribution. Most of
the African Americans put to death (approximately 77%) were ex-
ecuted in the South. In all regions, however, the majority of those put
to death were white. In the Mountain and Pacific regions, over 70% of
the executed were white. Small numbers of members of other ethnic
groups also were executed, with Hispanics making up the largest num-
ber. Most Hispanics were executed in the South, primarily in Texas.

After 1977, the death sentence was imposed much more frequently
than it was carried out. As of July 1, 2005, over 3,400 inmates were in
state and federal prisons awaiting execution. It is, of course, impossible
to know how many of these prisoners will ultimately be put to death.
On the other hand, it is virtually certain that most will never be re-
leased. The regional racial and ethnic distributions of these prisoners
resemble that of the executed, but with differences (Table 8.2). Whites
were slightly in the minority (46%) in this group. African Americans
made up 42%, Hispanics over 10%, and Native Americans and Asians
a little over 1% each. In the East North Central states and in federal
prisons, African Americans were in the majority.’?

As perhaps would be expected, states that carried out only small
numbers of executions often had large numbers of prisoners under the
death sentence, although there were noteworthy exceptions. California
carried out only twelve executions during the period but had the largest
number (648) of prisoners on death row. Pennsylvania, with three
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executions, had 233 prisoners under sentence of death and Ohio, with
nineteen executions, had 196. On the other hand, as the table indicates,
the South had the largest death row population, approximately 47% of
the national total, and also had the largest number of executions. Of the
Southern states, Texas and Florida had the largest death row popula-
tions, 414 and 388, respectively, and as indicated earlier, the two states
also ranked first and third in the nation in the number of executions
carried out.*

In states with the death penalty, approximately .97 of every 100,000
population was on death row. In eighteen states the numbers per 100,000
on death row were above the national level. These included eleven
Southern and Border states and Arizona, California, Idaho, Ohio, Okla-
homa, Nevada, and Pennsylvania. In seven states the death row popu-
lation exceeded two per 100,000. Alabama led the nation, with
approximately 4.29 per 100,000 on death row. Oklahoma was second,
with 2.81, and Arizona was third, with 2.49. The remaining states in
the group were Mississippi (2.46), Delaware (2.42), Florida (2.43), and
North Carolina (2.39). Four Southern and Border states were among
the eighteen states with rates below the national level.’

While African Americans were a minority of those executed and
a narrower minority of those sentenced to death, they were overrepre-
sented in relation to the population as in earlier years. In 2000 they
made up only 12.3% of the national population. Table 8.3 provides an
indication of the overrepresentation and underrepresentation of the
several ethnic and racial groups among those executed and on death
row. The table gives the ratio of the percentage of each group among
the executed and of the death row population to the percentage that
each group constituted the regional populations in 2000. As can be
seen, African Americans were the only group consistently overrepre-
sented in all regions, both among those sentenced to death and those
executed, although the margin among the executed was very small in
the Pacific region. Native Americans also were frequently overrepre-
sented among the executed and the death row population, although not
as consistently as those of African descent.®

Systematic information bearing upon the socioeconomic character-
istics of those put to death is not available. However, the Bureau of
Justice Statistics has published limited information concerning the char-
acteristics of the death row population as of the end of 2002.” There is
no reason to believe that those put to death differed significantly from
those under sentence of death. The latter population was overwhelm-
ingly male; only slightly over 1% were women. At the time of their
arrest, almost 80% were thirty-four years of age or younger. According
to the 2002 Census estimate, approximately 27.9% of the national
population was in the age range of fifteen to thirty-four.® Among those
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Table 8.3 Ratio of the percentage of racial and ethnic groups among
those executed between 1996 and 2005 and the death row popula-
tion that each group represented in the regional populations in 2000.

African Native

American  White  Hispanic American Asian
New England
Executed — 1.22 — — —
Death row 6.54 0.52 1.95 — —
Mid-Atlantic
Executed — 1.44 — — —
Death row 4.72 0.45 0.65 — 0.18
East North Central
Executed 2.72 0.86 — — —
Death row 3.88 0.65 0.12 4.38 0.38
South
Executed 1.69 0.90 0.61 2.54 0.11
Death row 2.34 0.69 0.69 1.43 0.37
Border
Executed 2.10 0.81 — 6.45 —
Death row 2.33 0.74 0.58 2.88 0.45
West North Central
Executed 6.04 0.70 — 1.34 1.98
Death row 5.86 0.71 0.71 1.30 0.55
Mountain
Executed — 1.07 0.88 1.13 1.65
Death row 7.50 0.91 0.62 0.50 0.55
Pacific
Executed 2.55 1.32 0.00 10.13 0.73
Death row 6.04 0.78 0.69 3.18 0.29

on death row, some 64% had prior felony convictions. Approximately
22% were married, 21% were divorced or separated, 3% were wid-
owed, and approximately 54% had never married. The education of the
death row population is a particularly telling indication of socioeco-
nomic status. A little over 50% were not high school graduates, com-
pared to 15.5% of the general adult population (twenty-five years of
age or older) that in 2000 had attended twelve years of school or less
without earning a diploma. Less than 10% had attended some college,
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in contrast to 50% of the national population ages twenty-five or older.’
As was characteristic of the past, the lower end of the social order re-
ceived the death sentence most frequently.

As the number of executions suggests, after 1977 rates of execu-
tion in relation to population were well below those of earlier years.
Whether the long-term declining trend in the use of capital punishment
continued after 1977 is a different matter. Table 8.4 gives average ex-
ecution rates for African Americans and whites for four time periods,
1926-1935, 1936-1945, 1986-1995, and 1996-2005. (Only states with
capital punishment are included in the population base for calculating
execution rates.) As can be seen, in all regions and during both of the
later time periods, average execution rates were below those of the pre-
1945 years, usually by considerable margins.!® The declining trend in
execution rates did continue in the Middle Atlantic and South. In the
other regions where a comparison was possible, most execution rates
increased and were somewhat higher during the period 1996-2005 than
in the preceding ten-year period.

The differences, however, are small and are as would be expected.
The states did not reintroduce capital punishment simultaneously but
did so in piecemeal fashion. In all states there were usually prolonged
periods between the reintroduction of capital punishment and the con-
duct of an execution. Thus it could be expected that the number ex-
ecuted would tend to increase with the passage of time. The regional
rates also are often a product of the execution rates of particular states,
as suggested earlier. During the period 1996-200S5, five states had the
highest average execution rates. Oklahoma led, with an average rate of
.212 per 100,000 population, followed by Texas (.120), Delaware (.115),
Virginia (.092), and Missouri (.088). A significant gap was evident
between these states and those with the next highest rates, South Caro-
lina (.082) and Arkansas (.069). Obviously the states and the regions,
including the South, were diverse in their use of capital punishment.
Indeed, it would be possible to describe the states as polarized in these
terms, with most states making no or little use of the death penalty in
contrast to a few that made comparatively heavy use of it.

Execution rates in the latter two time periods also differed from
those of the earlier periods in another respect. As indicated in Table 8.3,
African Americans were overrepresented, both among those put to death
and among death row inmates. However, the discrepancies between ex-
ecution rates for the two groups during the period 1996-2005 were
sharply below those of the years prior to 1945 as the ratios of African
American to white rates, given in Table 8.4, indicate. On the other hand,
it appears that in three of the four regions where a comparison could be
made, the average discrepancy increased in the period after 1996."
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Table 8.4 Rates of executions of African Americans and whites by
region and by selected ten-year periods

1926-35 1936-45  1986-95 1996-2005

New England

African American 0.120 0.110 — —
White 0.040 0.030 — 0.003
Mid-Atlantic

African American 0.610 0.400 — —
White 0.080 0.050 0.001 0.0003
East North Central

African American 0.690 0.340 0.009 0.03
White 0.070 0.040 0.002 0.01
South

African American 0.610 0.640 0.068 0.10
White 0.090 0.090 0.024 0.05
Border

African American 0.650 0.720 0.030 0.16
White 0.050 0.060 0.007 0.02
West North Central

African American 0.540 0.190 0.046 0.49
White 0.050 0.060 0.007 0.06
Mountain

African American 1.290 2.430 0.054 —
White 0.130 0.100 0.009 0.14
Pacific

African American 1.320 1.340 — 0.02
White 0.120 0.090 0.001 0.004

DISCRIMINATION AND THE DEATH PENALTY

One of the most consistent characteristics of the use of the death pen-
alty in American history is the disparity between African Americans and
whites among those sentenced to death. That disparity appeared in the
eighteenth century, continued until the use of the death penalty was
suspended, and reappeared in somewhat diminished form in the 1970s.
Overrepresentation of African Americans, of course, is not limited to
those executed or on death row but extends to the prison population
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more generally. Given the long history of discrimination against minor-
ity groups by white America, or at least the dominant segments of white
America, it would be easy to assume that these disparities are evidence
of continuing discrimination.!?

As is often pointed out, however, overrepresentation does not in
itself demonstrate discrimination or anything else. Reflecting that con-
sideration, a large literature has appeared that attempts to assess the
degree to which discrimination does, or does not, influence the criminal
justice process and to explore alternative explanations for these dispari-
ties. A detailed discussion of this literature is beyond the purposes of
this study, however, a few salient points can be touched upon.

It appears that by the 1990s the balance of opinion among re-
searchers was that differences in crime rates account for a significant
proportion of the overrepresentation of African Americans compared to
whites in the prison population. In an influential article published in
1982, Alfred Blumstein was able to show that 80% of the disparity
between African Americans and whites in the national prison popula-
tion could be statistically explained by “differential involvement in crime”
as measured by arrest rates.'® In a subsequent article, Blumstein refined
and extended his research using data for a later period, and he found
in this case that 76% of the racial disparity in the prison population
was related to arrest rates.'

On the basis of Blumstein’s work and that of others following this
same general line of inquiry, it was widely accepted that discrimination
had been substantially reduced, if not eliminated, from the law and
criminal justice system. It is worth noting that few if any argued that
discrimination did not occur. It was, rather, that discrimination was
seen as an essentially random factor. Individual jurors, prosecutors,
judges, or particular jurisdictions might act in a discriminatory fashion,
but discrimination was neither pervasive nor a systemic factor in the
criminal justice process."

There were also challenges and qualifications on methodological
grounds. It was pointed out, for example, that arrest rates were some-
times biased by discrimination, lessening their validity as a measure of
criminal activity. The use of data aggregated to the national level also
was questioned. Further research showed that the states varied widely
in the degree to which arrest rates could account for differences in
incarceration rates.'® Similarly, a finer-grade treatment of offenses
showed a larger variation in the degree to which arrest rates could
statistically explain prison commitment rates than when offenses were
aggregated to more general categories. In general, this research showed
that arrest rates left more variance in incarceration rates unexplained
than earlier studies had shown. Hence, the possibility of discrimina-
tion also was greater than studies such as Blumstein’s had suggested.!”
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Qualifications such as these to the side, even some of those who
stress the continued importance of discrimination also indicate that it
is not the most important factor explaining the racial imbalance in the
prison population.

While the literature just touched upon is not primarily concerned
with capital punishment, it raises questions concerning any tendency to
see the racial imbalance among those executed or sentenced to death as
no more than evidence of racial discrimination. However, a large num-
ber of studies of the process leading to the death penalty have been
carried out, and most provide evidence of at least limited racial dis-
crimination. In a methodologically sophisticated study of capital
punishment in Georgia, James Baldus, Charles Pulaski, and George
Woodworth controlled statistically on over 200 variables that enter into
“death-eligible” cases at all stages from the prosecutorial decision to
charge with a capital offense through sentencing. They found that the
race of the victim affected the likelihood that a defendant would receive
a death sentence. Regardless of their race, defendants charged with the
murder of a white victim were more likely to be sentenced to death than
defendants—again, regardless of race—charged with the murder of an
African American victim. They also found that in rural areas of Geor-
gia, African American defendants were more likely to receive a death
sentence than whites, but in urban areas the opposite was the case.!'®

A report released in 1990 by the U.S. General Accounting Office
(now the Government Accountability Office) had similar findings.
Twenty-eight studies, published from 1976 through 1990, were ana-
lyzed for the report. It was found that 82% of these studies showed that
the race of a victim affected the likelihood that a defendant would be
charged or sentenced to death. The report described the finding as
“remarkably consistent across data sets, states, data collection methods,
and analytic technique.” On the other hand, the report described the
effect of the race of the defendant as “equivocal.””

In a study of Philadelphia that was, if anything, methodologically
more advanced than the Georgia study, Baldus and collaborators again
found that the race of the victim influenced the likelihood of a death
sentence, but they found that the race of the defendant had an effect as
well.?® In reporting the results of their Philadelphia study, Baldus and
colleagues summarized the results of work in other states. A New Jersey
study sponsored by the Supreme Court of that state found that both the
race of the victim and the race of the defendant influenced the likeli-
hood of a death sentence.?! They also summarized data—sometimes
apparently quite limited—Dbearing upon the twenty-nine death penalty
states that had carried out an execution since 1973. In twenty-six of
these states they found “some evidence” of a race of victim effect and
in sixteen “some evidence” of a race of defendant effect. The race of
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defendant effect, however, was not always to the disadvantage of an
African American defendant.??

There is, then, convincing research that shows racial discrimina-
tion in the administration of the death penalty, although in diminished
degree compared to earlier studies. Whether this research demonstrates
that discrimination is a systemic factor in the criminal justice process
rather than the effectively random actions of individuals is probably
debatable. It is worth noting that the distinction between the criminal
justice system, on the one hand, and the sometimes prejudiced people
who animate that system, on the other, is an analytic one that, from
some points of view, makes little practical difference. Moreover, if people
who make discriminatory decisions can affect the operation of the crimi-
nal justice system, then it is a systemic, not a purely random, problem.

While the research is convincing, it is clear that discrimination in
the criminal justice process is not the only factor the accounts for the
overrepresentations of African Americans among those executed or on
death row. An equally and probably more important factor is the dif-
ference in estimated homicide rates. As examples, in 2002, African
American homicide and non-negligent manslaughter rates per 100,000
were estimated at approximately 6.9 times those of whites. For African
American males ages eighteen to twenty-four, homicide rates were 7.7
times those of whites, and for African American males ages twenty-five
and older approximately 7.4 times those of whites.”> The estimating
procedures can be debated, but the discrepancies between African
American and white homicide rates, and rates for other violent crimes,
are unavoidable. This, of course, raises a further question: How are
these discrepancies to be explained?

Here again, there is a very large literature composed, unfortu-
nately, of both careful empirical research and ideological polemics. At
the risk of egregious oversimplification, as we read it, this literature
seems to have two extreme poles. On one side are those who argue that
discrimination has been largely purged from American society and its
institutions, including the law and criminal justice system. The patholo-
gies that remain within the African American community, including
high crime rates, can be ameliorated and eventually eliminated if the
market economy is allowed to work, and if policies that undermine
accountability, initiative, and a sense of accomplishment are avoided.
Personal responsibility is stressed, and in this view the appropriate
admonishment is “just say no.”*

The opposing point of view contends that discrimination remains
an obstacle to African American progress but has become more subtle
and less overt, more a matter of unconscious stereotypes than of con-
scious, overt behavior. The disrupted families, the underemployment
and unemployment, the crime rates, and the other social ills suffered by
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the African American community are the cumulative products of hun-
dreds of years of slavery, discrimination, segregation, and economic,
political, and educational disadvantage. That poor life decisions are
made is not denied, but the social and historical context is stressed as
conditioning such decisions. In this view, the problems characteristic of
the African American community will not disappear by themselves. To
eradicate them will require conscious and deliberate national action.”

By the closing years of the twentieth century, the use of capital
punishment had undergone significant change. Fewer executions were
carried out than during comparable periods prior to World War II, and
rates of execution in relation to population continued their long decline.
The disparity between white rates of execution and those of other eth-
nic and racial groups remained but was now substantially smaller.
Convincing research showed that discrimination in the administration
of the death penalty persisted but had also been significantly reduced.
Regional patterns in the geographic distribution of the death penalty
also persisted, but in sharply weaker forms.
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Chapter 9

The Death Penalty
in American History

The use of capital punishment in American history has been marked by
elements of seeming paradox. On the one hand, the frequency of execu-
tions and the way in which they are conducted have changed radically;
on the other, regional, racial, and economic patterns of use from the
distant past have persisted into the twentieth-first century. It is probably
fair that the most significant change has been the long-term decline in the
incidence of capital punishment when viewed in relation to population.

However, for an observer from the colonial period or the early
nineteenth century, if that could be imagined, other changes might seem
even more striking. In those early years executions were public events,
often accompanied by a measure of ceremony and fanfare. In contrast,
executions are now carried out in the utmost privacy, and the only
fanfare is an occasional protest in front of a governor’s office or outside
the walls of a prison. That hypothetical observer from the past might
be surprised to find that the population of the nation’s death rows in
2005 was well over three times greater than the total number executed
since 1976, without counting those who died on death row of other
causes or who were exonerated or otherwise reprieved. The discovery
that a single offense, homicide, and not all forms of homicide at that,
accounts for virtually all of those executed and on death row also might
come as a surprise.

On the other hand, other characteristics of contemporary capital
punishment might be less surprising. The same regions that made the
heaviest use of capital punishment in the past continue to do so in the
present. Differences exist in the incidence of executions and in the de-
gree of uniformity of use within the regions, but the similarities are
clear. The same racial and economic groups that were overrepresented
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among those sentenced to death in the past continue to be overrepre-
sented in the present. The magnitude of differences may be smaller, but
overrepresentation continues.

The empirical data document these elements of change and con-
tinuity, but they do not explain them. Rather, they leave us with several
basic questions. What accounts for the long-term decline in the use of
the death penalty, and for the change in the way the death penalty is
used? What explains the continued presence of racial, ethnic, economic,
and regional disparities in the incidence of capital punishment? How
can the imbalance between the number sentenced to death and the
number actually executed be explained? At best, only partial answers
are available to these questions, and even the partial answers are debat-
able and sometimes hotly controversial.

It remains to be asked whether historical characteristics of the use
of the death penalty and patterns of persistence and change in use can be
usefully fit, if only for heuristic purposes, into a larger and more general
conceptual framework. The work of Norbert Elias, particularly as inter-
preted and applied to punishment practices by David Garland, suggests
such a conceptual framework.! To attempt in a short space to apply a
complex body of ideas to patterns characteristic of empirical data risks
distorting both ideas and data. Even so, Elias provides a suggestive start-
ing point for explaining the long-term decline in the use of capital pun-
ishment and for change in the character of the death penalty.

As we understand him, Elias argues that the histories of Western
societies have been marked by increasing “differentiation” of social
functions. As he puts it:

The more differentiated [social functions] become, the larger
grows the number of functions and thus of people on whom
the individual constantly depends in all his actions, from the
simplest and most commonplace to the more complex and
uncommon. As more and more people must attune their
conduct to that of others, the web of actions must be orga-
nized more and more strictly and accurately, if each indi-
vidual action is to fulfill its social function.?

To maintain social integration and organization, “the more animalic
human activities,” including violence, “were progressively thrust behind
the scenes of people’s communal social life.” Suppression initially de-
pended upon external restraints imposed by others; over time, however,
external constraints were supplemented or replaced by “self-restraints”
through which particular forms of behavior were inhibited and “in-
vested with feelings of shame.” In Elias’s view, in short, the civilizing
process has involved a continuing restructuring of human behavior and
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psychology. One element of that restructuring has been the rejection
and suppression of violence.’?

For the development of “self-restraints” and for restructuring to
occur, other changes also are necessary. Particularly, the development
of stable central authorities exercising a monopoly over the use of force
is required. Again, as Elias puts it:

Only with the formation of this kind of relatively stable
monopoly [over physical force] . .. do societies acquire those
characteristics as a result of which the individuals forming
them get attuned, from infancy, to a highly regulated differ-
entiated pattern of self-restraint; only in conjunction with
these monopolies does this kind of self-restraint require a
higher degree of automaticity, does it become, as it were,
“second nature.”*

These two patterns of change tend to go hand in hand and are, in some
senses of the word, dependent upon one another. Societies without stable
monopolies over the use of force are “societies in which the division of
functions is relatively slight and the chains of action binding individuals
together are comparatively short.” On the other hand, societies with a
greater monopoly over the use of force are characterized by a “more or
less advanced” division of functions, “in which the chains of action
binding individuals together are longer, and the functional dependencies
between people greater.”’

The history of capital punishment in America is in a number of
respects congruent with these formulations. We know that over time the
United States has become socially and economically more complex, that
a more urban society has replaced a predominately rural one, and that
interaction and interdependencies between individuals have increased.
The growth of industry required a predicable and, in some respects, a
regimented workforce composed of individuals working in cooperation
with each other in performing the tasks of production.® We know as
well that governments have tended to become stronger, and that their
functions have grown.

Whether change in the incidence of homicide, the primary occa-
sion for capital punishment, coincided with these broad patterns of
social, economic, and political change is imperfectly documented over
the course of American history, but it is probable that viewed in relation
to population, its incidence has declined. We do know, however, that
the use of violence for punishment and discipline has become less com-
mon in American life, as Elias might have predicted. In the not-too-
distant past, violence was a routine element of life in the home, the
workplace—farm and factory—schools, prisons, in the military, and on
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shipboard. Wives, children, servants, slaves, apprentices, prisoners, sol-
diers, sailors, and animals were routinely beaten and subjected to other
forms of corporal punishment.

The incidence of these forms of violence has declined, and actions
of this sort, whether carried out by governmental agencies or private
individuals, were increasingly viewed if not as crimes then certainly as
shameful, unacceptable aberrations. At the same time the evidence sug-
gests that the willingness to use death as punishment also declined. The
number of capital offenses has been steadily reduced and capital pun-
ishment hedged around with restrictions. In the United States, as in
other Western nations, the use of the death penalty has declined. As we
have seen, in American history the number put to death increased from
the seventeenth through the first half of the twentieth century, but not
as rapidly as the population. Thus viewed in relation to population, the
use of the death penalty has declined.

The way in which the death penalty was administered also changed
over the history of the nation. Executions are no longer public spec-
tacles as they once were but are carried out in circumstances approach-
ing absolute privacy. And that understates the point. From the latter
eighteenth century to the present, executions have been progressively
sanitized and hidden from the public eye. New modes of execution have
been employed, each said to be more instantaneous and less painful
than its predecessor. Efforts have been made to shield executioners from
any sense of personal responsibility for death. They are now often
physically separated from the condemned, and only a minimal number
of witnesses is allowed. Drawing upon Elias, David Garland argues that
these changes reflect the change in “sensibilities” particularly, although
by no means uniformly, among elite groups. Deliberate infliction of
death upon another human being has progressively come to be seen as
shameful, embarrassing, and demeaning to observers and participants—
hence something that should be carried out, if carried out at all,
“behind the scenes.””

These same sensibilities also may suggest at least a partial explana-
tion for the fact that the death sentence is handed down much more
frequently than it is carried out with the consequence of a steadily grow-
ing death row population. We cannot know the ultimate fate of that
population, but at this point its existence might seem oddly reminiscent
of the symbolic executions of the colonial years. In those years, some
offenders, perhaps particularly those charged with such offenses as blas-
phemy and adultery, were sentenced to death but subjected to only sym-
bolic execution in order, it may be, to provide deterrence while avoiding
the onus of deliberately inflicting death.® It might be conjectured that
present-day practices serve a similar function—maintaining the appear-
ance of conforming to the law and providing deterrence but avoiding the
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shame and embarrassment of actually inflicting death. Elias’s formula-
tions provide, in short, at least a suggestive indication of why contempo-
rary use of capital punishment has taken on the form that it has.

Change in the incidence and administration of capital punishment
did not occur uniformly in American history. Rather, in both respects,
the nation was marked by considerable variation between regions and
states and between social groups. Here again the history of capital
punishment in the United States and its colonial beginnings suggests
congruencies with Elias’s formulations. Three sections stand out as
marked by the highest rates of use of the death penalty in relation to
population and by the persistence of public executions as compared to
other regions at the time: the South and, to a lesser degree, the Border
states during most of their history, and the farther West during the last
half of the nineteenth century and into the twentieth. These regions also
were comparatively the least complex in social and economic terms, less
differentiated, and, as Elias might put it, marked by only relatively short
“chains of mutual interdependence.”

In these regions monopoly over the use of force by central authori-
ties was comparatively imperfect as witnessed by the frequent lynchings
and vigilante actions. In these regions an emphasis upon the right to
self-defense, upon personal honor, and upon the right and obligation to
take personal action to redress grievances was virtually legendary. Such
attitudes, of course, reflect an unwillingness to accord to government a
monopoly over the use of force. Although Elias does not generally
address regional differences within nations, his views are noteworthy, as
they apply to such differences in the United States. In the United States,
of course, the use of force for punishment and public order is decentral-
ized and largely under the control of individual states or, in earlier
years, lesser jurisdictions. We know that the states and jurisdictions
varied widely in the degree to which they attempted to exercise a
monopoly over the use of force. In the three sections in question, how-
ever, the monopoly of the use of force by central authorities was more
limited than in the rest of the nation.

Drawing upon Elias, Garland adds to our understanding of the
history of capital punishment in America by suggesting that an ele-
ment of the psychological change involved in the civilizing process is
the gradual recognition of the humanity of others.” That recognition
does not come about instantaneously, and it is only gradually that
respect is extended to others by elite groups. In the United States, as
in other countries, people of lower status and particular ethnic, racial,
religious, and even linguistic minority groups have been regarded as
less than human or, at least, as clearly inferior and not entitled to the
same rights and protections as other groups. In the United States, that
assessment of various minority groups has been manifested in higher



188 Race, Class, and the Death Penalty

rates of execution and lynching as well as in other forms of violence,
discrimination, and persecution.

A further point also is relevant. Through discrimination and per-
secution members of these groups were denied civilizing experiences.
They were denied access to education and to regular and adequately
remunerative employment. They did not receive the same protection
under the law and by government authorities as was accorded to the
dominant white community. As a consequence, the development of “self-
restraints” against violence and other anti-social behavior was slowed.
Similarly, respect for the law and established authority and its institu-
tions was hindered. Among the members of these groups reliance was
placed instead upon self-defense, realized both through violent reactions
to real and imagined injuries and by insistence upon respect for per-
sonal honor. In either case, monopolization by force by government
authorities was frustrated. The references here apply most obviously to
African Americans during and after slavery. They also apply, although
the application is less well documented, to Native Americans, Hispan-
ics, and, particularly during earlier years, Asians.!

From Elias’s perspective, the civilizing process is never complete.
Neither the capability nor the proclivity for violence is eliminated, but
only “thrust behind the scenes.” The legitimate exercise of violence is
increasingly confined to specialized groups—the military, the police, prison
guards, and the like. The proclivity of individuals for violence is legally
suppressed; of greater importance, it is psychologically repressed. The
capability and proclivity for violence, however, are always present. This
may help us understand that under particular circumstances even the
most advanced—the most “civilized”—societies can erupt in outbursts
of ethnic cleansing, genocide, lynching, and warfare.!! Similarly, under
particular circumstances, the most civilized nations can resort to and
justify torture and war crimes. We also can understand that lower-status
groups, ethnic minorities and other groups that have not yet been ac-
corded full humanity, are likely targets of such outbursts. Here it is
worth recalling that the lynch mobs of the South, the Border states, and
the West were not made up of only the community riffraff or of a few
homicidal fanatics and their followers. They also included, usually in
the majority, individuals best described as ordinary Americans, and they
were led, or at least supported and justified, by prominent figures at the
local, state, regional, and even national levels.

It also can be recognized that the civilizing process can be incom-
plete in another respect. Members of particular groups can be, in some
sense of the term, “left out.” The example of African and Native
Americans as well as other racial and ethnic groups is noted earlier. The
populations of the contemporary central cities can be seen as further
cases in point. These populations have as part of their legacy genera-
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tions of exclusion and disadvantage that stretch far into the past. Chronic
underemployment and unemployment, inadequate education, and dis-
rupted families and communities mean that in the central cities chains
of interdependency are relatively short. As a consequence, for segments
of these populations, the internalized restraints against violence and
other forms of anti-social behavior are underdeveloped.

In the central cities the monopoly over the use of force by central
authorities is imperfect. And it is not just the seemingly uncontrollable
street gangs that demonstrate imperfection. On the basis of history,
their own experience and that of their elders, other segments of these
populations, particularly the young, see little reason to look to the law,
the police, or other institutions of central authority for protection and
justice. For protection they rely instead upon their own resources, which
often means their capacity for violence, while their definition of justice
involves an exaggerated sense of personal honor. For these segments of
inner-city populations, the legacy of exclusion and disadvantage in-
cludes high rates of homicide and overrepresentation, both in the prison
population and among those sentenced to death.

Capital punishment in America has undergone radical change. Over
the long sweep of American history, its use has declined. In a few states,
it is no longer a sentencing option; in others, it is rarely, if ever, used.
The manner of its use, when it is used at all, also has changed, and in
these terms it is a strikingly different institution than it once was. But
despite change, regional, racial, ethnic, and economic imbalances out of
the distant past continue into the present, albeit in a somewhat attenu-
ated form. Differences and continuities of this sort, and what they tell
us about the larger society, remain to be explained. Elias suggests some
beginning points, but at best only beginning points.
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Appendix

DATA SOURCES

The characteristics and limitations of the several data collections em-
ployed in this study are discussed at various points in the text. The
limitations of data from historical censuses and the available estimates
of historical populations are well known. Some of these are touched
upon in the text as they bear upon our findings. The M. Watt Espy Jr.
collection is less well known and is of central importance to this study.
That collection requires, therefore, a more extended discussion. Data
on lynching present some of the same issues as the Espy collection and
also require consideration.

Before turning to these issues, it is first necessary to describe the
version of the Espy collection that we have used. Our examination of
executions prior to 1945 draws upon computer-readable data supplied
by Espy to the Inter-university Consortium for Political and Social
Research (ICPSR), first released for general scholarly use in 1987. A
second version of the collection, incorporating corrections supplied by
Espy, was released in 1992. We have used this second and revised
version of the collection. The codebook for the collection provides
detailed information concerning the methods employed by Espy in col-
lecting the original data.!

The data we have used from this version of the collection bear
upon 12,991 executions carried out from 1608 through 1945. The
variables included in the collection are the race (ethnicity) of offenders
(categorized as White, Black, Native American, Asian or Pacific Is-
lander, Hispanic, and Other); the age at execution; the name of of-
fender; the place of execution (city, county, state, or other); the
jurisdiction of execution (local, state, federal, territorial, Indian tribu-
nal, and other, defined as military courts and courts of admiralty); the
offense charged; the method of execution; the date of execution (day,
month and year); the colony, territory, state, or district of execution;
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the county of conviction; the gender of offenders; whether compensa-
tion was paid (to owners in the case of slaves); and the occupation and
status of the offenders.

Espy also provided us with summary data bearing upon execu-
tions identified from 1986 through early 1996. For this study we have
used summary data concerning 4,139 executions conducted from the
early seventeenth century through 1945. These data include three vari-
ables: the ethnicity of the executed (as defined earlier); the state, ter-
ritory, district, or colony of execution; and the decade of execution, as
defined in chapter 1 of this text. We combined these two bodies of
data, amounting to 17,130 executions, to provide the basis for this
study.? It will become apparent that our generalizations concerning the
temporal, geographical, and ethnic distribution of the use of the death
penalty, the central issues addressed by the study, are most strongly
grounded. Findings concerning such issues as redefinition of capital
offenses, age, and other characteristics of offenders are less strongly
grounded. However, we have stated our findings in a way that, we
think, understates rather than overstates.

Most of the executions identified between 1986 and 1995 for
which we have used summary data occurred disproportionately in the
South, approximately 64%, and the Border region, slightly less than
19%. About 9% took place in the Middle Atlantic region. The small
remainder of executions with only summary data is scattered across the
other regions, with New England accounting for the largest percentage.
Table A.1 gives the temporal and regional distribution of the summary
data provided by Espy in greater detail in order to provide an indication
of the biases and other limitations characteristic of the combined data
collection and as a means to better assess support for findings reported
earlier. The concentration of these executions in the Southern and Bor-
der regions is readily apparent. The temporal distribution differs from
region to region but tends, in very general terms, to coincide with the
earlier years of settlement and development. In New England and the
Middle Atlantic region, most of the executions for which only summary
data were used took place in the seventeenth and eighteenth centuries.

In the South and Border regions, executions with only summary
data took place disproportionately in the colonial years and in the early
nineteenth century. Here it should be recalled that for much of these
regions settlement and the early stages of development took place
throughout the nineteenth century. In the Border region, executions
with only summary data tended to concentrate in the eighteenth cen-
tury, largely due to the large number of executions in Maryland.

Approximately 54% of the executions with summary data were of
African Americans, 37% were of whites, and a little over 3% were of
Native Americans. Approximately 80% of these African Americans were
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put to death in the South, over two thirds of them during the period
1786-1905. Another 15% of African Americans were executed in the
Border region, most of them during the eighteenth and early nineteenth
centuries. Most whites included in the summary file also were executed
in these same two regions during the same time periods. The disparity
between the South and the Border regions, on the one hand, and the
other regions, on the other, is much smaller in the case of whites than
of African Americans.

In these terms, support for findings, reported earlier, that go be-
yond the temporal, geographical, and ethnic distribution of the use of
capital punishment is weaker for the South and, to a lesser degree, for
the Border regions than for the other regions. Support also is less strong
for African Americans in the South than for other ethnic groups in that
region. Support for these findings also tends to be least strong for the
earlier years of settlement than for later years. On the whole, however,
the reported differences and contrasts are sufficiently sharp, even for the
South, thus it appears unlikely that they would be eradicated by more
complete data.

Beyond these issues, basic questions concerning the Espy data in-
volve the degree to which the collection includes all executions that oc-
curred during the years of interest here and only and without duplication
executions that actually occurred. As we have noted at various points, the
Espy collection is a continuing effort, and it is virtually certain that
additional executions have been identified since 1995, and that more will
be discovered in the future. It also is likely that given the nature of
historical records and record keeping, or the lack thereof, an unknown
number of executions that actually occurred will never be identified.

For these same reasons, it is plausible to assume that executions
that are not reflected in the combined data collection we have used,
including those yet to be identified, probably occurred disproportion-
ately in the earlier years of development of the various regions. The
isolation and remoteness of early settlements, the primitive nature of
communication mechanisms, and the greater attrition of source material
that would be likely in frontier, rural, and small-town circumstances
suggest as much. It also is plausible to think that these executions were
disproportionately of members of minority groups. We have found lim-
ited evidence that suggests, for example, that executions of Native
Americans during the early history of the several regions may have been
undercounted. If these surmises are correct, then the identification of
executions not included in the data collection we have used would work
to accentuate rather than attenuate many of the findings discussed here.
These conjectures to the side, the temporal, regional, and ethnic differ-
ences that we have found are large. A substantial number of executions
would be necessary to eradicate or reverse these differences.



196 Appendix

Another set of problems is the obverse of executions not identified.
These, of course, concern whether, or the degree to which, the collection
includes executions that actually did not occur, or reports that the same
execution occurred more than once. It is easy to see how the inclusion
of spurious or duplicate executions might occur. It is possible that some
executions actually did not take place because of last-minute pardons or
commutations or even escapes but were reported in newspapers or other
sources as if they had occurred. Variant spellings of names in newspaper
reports or the use of aliases for the same person also might result in
duplication. Similarly, the same execution may have sometimes been
reported in newspapers and other sources as occurring in two different
towns, counties, or even states or territories, resulting in duplication. As
noted later, a further problem involves questions concerning the definition
of legal executions, which can lead to inappropriate inclusion or exclu-
sion of executions.

With these issues in mind, we have taken several steps to assess
the Espy collection. These include a comparison to two older and more
limited collections. Prior to Espy’s work, the most extended list of his-
torical executions was that compiled by Negley K. Teeters and Charles
J. Zibulka. William J. Bowers published the first complete version of
this compilation.® The original version was intended as a comprehensive
inventory of executions carried out under state authority and included
approximately 5,700 executions, beginning with Vermont in 1864, and
the District of Columbia in 1853, and ending in 1967. Approximately
4,300 executions were listed as carried out in 1945 or earlier. Espy
reconfirmed all of the executions included in the original Teeters-Zibulka
inventory. A second version of the inventory was then published by
Bowers with Glenn L. Pierce and John F. McDevitt. Based on informa-
tion provided by Espy, this version includes some 2,900 corrections to
the original inventory and adds forty executions.* These executions and
corrections are, of course, included in the Espy collection.

It appears, in short, that the Espy collection provides a virtually
complete list of executions carried out under the jurisdiction of the
various states and the District of Columbia. Executions under state
jurisdiction, however, account for only about one quarter of all execu-
tions carried out in 1945 and earlier. Many more were conducted under
local jurisdiction. These executions pose greater difficulties of
identification and verification and require a more extended discussion.

In addition to his work with executions carried out under state
authority, Negley K. Teeters also compiled an extended list of execu-
tions in Pennsylvania from 1682 through 1962.° The bibliography pro-
vided in the codebook for the Espy file indicates that the Teeters
compilation was drawn upon in preparing the Espy collection. Differ-
ences between the two compilations suggest that in preparing the latter
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collection considerable independent work was directed to identifying
additional executions and to verifying and correcting entries in the Teeters
compilation. The Teeters compilation lists 1,035 executions carried out
from 1682 through 1962, 685 of them prior to 1915, when the conduct
of executions was shifted from local to state jurisdiction. The Espy
collection includes 675 executions between 1693 and 1915. The first
execution identified in the Teeters compilation took place in 1688; the
first in the Espy collection was in 1693. To the degree that names can
be compared, eight executions appear in the Teeters compilation that
are not in the Espy collection; six appear in the latter collection but not
in the former. Thirty-seven more are included in the summary informa-
tion provided by Espy, referred to earlier. In addition to differences in
the number of executions included in the two collections, there are also
differences in the spelling of names, in the offenses charged, in the dates
of execution, and in the ages given for the executed.®

Two more recent volumes by Daniel Allen Hearn provide further
opportunities to assess the Espy collection.” Hearn’s volumes provide
more or less extensive information, sometimes running to several pages,
bearing upon the offenses charged, characteristics of the victims and
executed, the circumstances surrounding both offenses and executions,
and other information for executions carried out in New York and New
England from 1639 through 1963. Thus the Hearn volumes include
substantially more information than does the computer-readable version
of the Espy collection. Both lists are intended, as far as source material
permits, to include all executions that occurred in the two areas during
the years indicated. Hearn expresses high regard for Espy and his work
but also indicates that the volumes are based upon his own research
and, in the case of the New England volume, that he did not ask Espy
to supply information.? In these terms Hearn’s studies appear to provide
an independent basis for comparison with the Espy collection.

The executions included in the Hearn volumes are marked by
relatively close correspondence with those included in the Espy collec-
tion, but there are differences most notably for the earlier years. Hearn
lists a somewhat smaller number of executions than does Espy. For New
York, Hearn lists approximately 1,250 executions during the period
1639-1945; Espy lists 1,269. Espy lists 711 executions in New England
from 1623 through 1945, while Hearn lists about 660. For both areas,
however, Hearn lists a greater number of whites put to death than does
Espy (in New York, about 950 compared to 890 and about 500 com-
pared to 460 for New England, both during the periods just indicated).

These differences are explicable, in part by the relatively large
number of individuals listed in the Espy collection as being of unknown
ethnicity, ninety-six in New York and seventy-nine for New England.
Hearn, in contrast, lists none as being of unknown ethnicity. For a
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number of those listed by name in the Espy collection as being of
unknown ethnicity, the Hearn collection assigns ethnicity, usually white,
and sometimes on the basis of what appear to be reasonable assump-
tions. Even if Hearn’s assignment of ethnicity in these cases is accepted,
a number of cases in the Espy file remain of unknown ethnicity, and
these account for a large proportion of the differences in the total
number of executions given by Espy and Hearn. One consequence of
these differences is that the rates of execution for whites in relation to
population based upon the Hearn collection are marginally higher than
those based upon the Espy collection. Even so, the differences in rates
and in numbers put to death, including those for the specific ethnic
groups, are comparatively small.

As a limited step toward verification of executions under local
jurisdiction, we have also examined executions listed in the collection
for two states. The Espy collection lists 248 executions carried out in
Illinois during the period 1779-1928, when the conduct of executions
was centralized at the state level. With a single exception, all executions
in a one in ten sample were verified using newspapers and local histo-
ries. All of the thirty-two executions carried out in Washington Terri-
tory and State between 1849 and 1904, the date of centralization at the
state level, also were verified using similar sources.

It will be recognized that this process involves only a sort of “one-
way” verification. That is, it provides evidence that the executions listed
in the collection actually occurred, but it does not test whether only
these executions took place. As was noted in chapter 6, we found an
indication of executions of Native Americans by military forces in the
field during the Indian Wars of mid-nineteenth Washington Territory
not included in the collection. As we have indicated, this discrepancy
may suggest that executions of Native Americans were more or less
consistently underreported. On the other hand, it also suggests a
definitional problem confronted in attempting to create definitive lists of
historical executions. It is not always clear that tribunals that imposed
death sentences actually had jurisdiction or followed appropriate pro-
cesses. This issue is briefly touched upon in more concrete terms later.

The secondary literature bearing upon the historical criminal jus-
tice system is voluminous. While we do not claim to have examined all
of that literature, it appears that most of it does not have capital pun-
ishment as a primary or even as an important secondary focus. As a
consequence, we have found few systematic lists of executions or refer-
ences to numbers of executions carried out that could be used to assess
the Espy collection.

There are, however, important exceptions. George C. Wright pro-
vides a list of executions carried out in Kentucky from 1872 to 1939.°
Wright lists 229 executions conducted during these years with the names
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and race of the executed, the counties in which trials were held, the
dates, and the offenses charged. The Espy collection includes 251 execu-
tions during these years, fifteen reflected in the summary file alluded to
earlier. To the degree that names can be matched, Wright includes fifteen
executions that are not in the Espy collection. (It is possible, of course,
that these fifteen executions are included in the summary file.) The Espy
collection includes twenty-four executions that are not included in the
Wright tabulation. Most of the discrepancies between the files occur in
the nineteenth century, as might be expected.

John D. Bessler’s study of capital punishment in Minnesota pro-
vides information bearing upon sixty-eight executions carried out be-
tween 1854 and 1911, when the death penalty was abolished in that
state.!® The Espy collection, however, lists only sixty-six executions dur-
ing the same period. Here again, the discrepancies are somewhat larger
than the totals suggest. Bessler, as other sources, indicates the mass
execution of thirty-eight Native Americans in 1862 after conviction by a
military tribunal. The Espy collection records the number at thirty-nine.
Bessler also lists two Native Americans and one white as having been
executed, but they do not appear in the Espy collection. Once again, the
match between the two sources is imperfect but reasonably close.

Colorado provides a further opportunity for comparison with the
Espy file and also illustrates definitional differences. In his study of
lynching in the territory and state, Stephen J. Leonard indicates that
twenty legal executions took place under local jurisdiction from 1863
to 1890, when the conduct of executions was shifted to the state level."!
The Espy file lists twenty-seven. Five hangings after trial by a “people’s
court” in Denver in 1859 and 1860 account for most of the difference.
Although the trials were open, with juries and defense counsels, Leonard
treats these technically as lynchings, since the “court” did not have legal
jurisdiction.!? Espy treats these as legal executions.

In his study of New York City, Eric H. Monkkonen reported that
nine individuals executed there between 1727 and 1852 are not in-
cluded in the 1992 version of the Espy collection. However, the sum-
mary data provided by Espy, described earlier, include 197 individuals
executed in New York Colony and State between 1726 and 1855.
While we cannot be certain, it is at least possible, and perhaps likely,
that the executions indicated by Monkkonen are included in the sum-
mary data provided by Espy.!

The colonial period and, particularly for the South and the Border
region, the earlier nineteenth century present the most serious difficulties
for the development of a complete inventory of historical executions. In
chapter 2 we noted the correspondence, or near correspondence, be-
tween the Espy collection and several secondary studies (see chapter 2,
notes 5, 6, 10, 11, and 12). These refer, however, to events that have
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been more or less widely studied, including the Salem witch trials and
executions and the two slave uprisings in eighteenth-century New York
City. The correspondence is, therefore, perhaps not surprising.

Although there were few executions in the history of Vermont,
Randolph Roth’s study of capital punishment in the colony and the state
also has some correspondence to the Espy collection. Roth puts the total
number of executions in Vermont at twenty-seven between 1777 and
1954, when the last execution in the state took place.'* The Espy collec-
tion includes twenty-nine. Roth indicates that twenty were executed after
centralization at the state level in 1864; both the original and revised
versions of the Teeters-Zibulka compilation list twenty-one, as of course
does the Espy collection. For the years prior to 1864, Roth lists seven
individuals as having been executed. The Espy collection places the num-
ber at eight. Two executions during these years listed by Roth are not
included in the Espy collection. One of these is a further illustration of
a definitional problem confronted in attempting to identify executions in
the more distant past.

The execution in question was of a Native American, Toomalek,
who was sentenced to death by an Abenaki tribal council. The execution
took place in 1779 or 1780 in a Vermont county court house with the
approval of local white authorities. The execution was carried out by the
father of the victim in accordance with Abenaki law. Rowe lists this
execution with reservations; it is not included in the Espy collection. The
execution of David Redding in 1778 is included in the Espy collection
and also in the Rowe collection, but again with reservations. Redding
was executed in Vermont for treason against the United States, although
the treasonous acts did not occur in Vermont. Vermont at the time was
not a part of the United States and had no authority to act on behalf of
the United States. Both cases raise questions as to how “legal” executions
ought to be defined and suggest that different investigators may some-
times use different definitions and arrive at different judgments.

Four additional studies bear on the earlier nineteenth century and
the colonial period and suggest ambiguities confronted in identifying
executions in the Southern and Border regions. Michael Hindus’s com-
parative study of Massachusetts and South Carolina is marked by the
largest divergences from the Espy collection. Hindus indicates that there
were sixty-one executions in Massachusetts during the period 1780-
1845. The Espy collection indicates eighty-six, and although the decade-
by-decade distribution of executions shows some similarities to the Espy
collection, the differences are large. Hindus cites as his source an 1851
issue of the Prisoners’ Friend. While the Prisoners’ Friend is a well-
known and frequently cited anti-capital punishment journal, it is plau-
sible to believe that subsequent investigations may have resulted in the
identification of a larger number of executions.’ The divergences in
South Carolina are much larger. Hindus indicates that “at least” 296
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slaves were executed in the state from 1800 to 1855, an average of over
five each year. The Espy collection, in contrast, includes only 201, and
a comparison by five-year time periods reveals few similarities.' As we
discuss at a later point, Hindus also implicitly suggests ambiguities
concerning at least some of these executions.

In his study of slavery and criminal law in Virginia, Philip J.
Schwarz gives numbers of executions that are both similar to and di-
vergent from the Espy collection.”” As an example, he finds that from
1706 to 1784, at least 555 slaves were sentenced to be hanged, and that
from 1785 to 1865, at least 628 were hanged. These numbers are of the
same general magnitude as provided by Espy. A death sentence, as
Schwarz makes clear, was not tantamount to execution, and the Espy
collection indicates that approximately 450 slaves were actually ex-
ecuted from 1706 to 1784. For the period 1785-1863, the Espy collec-
tion places the number of slaves hanged at approximately 682. There
are other examples of similarities. Schwarz indicates that 165 slaves
were executed for murder between 1785 and 1829. To the degree that
offenses are given, the Espy collection lists 161 slaves as having been
executed for murder, and the five-year distribution of these executions
shown in the Espy collection is generally similar to that given by
Schwarz.'® However, the offenses charged are not given for a significant
portion of the executions reflected in the Espy collection, and it is likely
that the actual number of executions for murder as well as other of-
fenses was greater than that given by Schwarz.

Donna J. Spindell also provides information in her study of colonial
North Carolina that is useful in assessing the Espy collection and also
confirms the discrepancy between the number of African Americans and
whites put to death. She indicates that between 1663 and 1776, only
sixty-seven whites were sentenced to death. The sentences of twenty-four
were remitted, either through benefit of clergy or pardon, and one was
deported. For many of the remaining forty-three, Spindell suggests, the
death sentence may not have been carried out.” The Espy collection
indicates that twenty-one whites were executed between the early 1720s
and 1776; and in a general sense, this might be taken as corresponding
to Spindell’s assessment. In their study of North Carolina in the latter
eighteenth century, Marvin L. Michael Kay and Lorin L. Cary indicate
that between 1748 and 1772 at least 100 slaves were executed.?* Espy
puts the number of slaves executed at eighty-two during the same period,
a substantial discrepancy. In either case, however, African Americans
significantly outnumbered whites among those put to death, and the
discrepancy is particularly impressive when it is noted that the white
population far exceeded the African American population of the colony.

A comparison of the Espy file with various secondary studies sug-
gests both similarities and differences in the count of executions. A
comparison of four secondary studies bearing upon three states and
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colonies suggests that the Espy file may in balance underestimate the
number of slaves put to death in these areas.?! It cannot be assumed that
these areas were representative of the entire South and the Border re-
gion. However, these regions were marked by similar institutions, by the
same labor system, and by similar needs to control a subject and a
potentially dangerous segment of their population. It is, therefore, at
least reasonable to suspect that the collection also underestimates the
number of executions in other parts of the two regions.

These studies also suggest ambiguities confronted in identifying
executions. One set of ambiguities might be summarized by the ques-
tion, what counts as a legal execution? Both law and practices concern-
ing slaves thought to be guilty of serious offenses varied from one
colony and state to the other and also changed with the passage of time.
In North and South Carolina, and probably in other states and colonies,
several procedures could result in a sentence of death for accused slaves.
What the practice of “plantation justice” actually involved is unclear.
Through this practice, which probably was most common in the early
colonial days, a plantation owner could judge and impose punishment
on his slaves, perhaps with the assistance of a “court” composed of
members of his family and white employees.?> Whether a slave was ever
executed through this practice is unknown.

Whatever the nature of plantation justice, in the Carolinas, and
undoubtedly in other jurisdictions, there were other ways that slaves
could be legally killed, including, of course, during the pursuit of or
apprehension for an alleged offense. In North Carolina, an outlawed
slave could be legally killed by any white.?® Similarly, in South Carolina,
any white could legally kill slaves who were found away from their
home plantation if they resisted interrogation.>* Local courts that tried
cases involving slaves also could impose the death penalty. For these
courts local magistrates convened juries composed of freeholders, as
need arose. Grand jury indictment was not required, juries were not
randomly selected, and a unanimous vote was not required for convic-
tion. In South Carolina, written records of proceedings were apparently
not mandatory until 1833.%° These courts, it appears, were sometimes
marked by a variety of irregularities. As Hindus puts it, “Although the
criteria for assembling a magistrate’s and freeholder’s court were not
rigorous, they were not always followed.” Or, as he notes at another
point, in some instances “the line between formal justice and vigilan-
tism became fine indeed.”?¢

The point is, of course, that in compiling lists of executions the
distinction between legal executions and extralegal killings often is
difficult or impossible to make.?” Petitions by slaveholders seeking com-
pensation for executed slaves, the source of Hindus’s count of slaves
executed in South Carolina, are evidence of the death of slaves. Such
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petitions do not indicate whether the slaves were summarily killed, as
whites could do under certain circumstances, or whether the procedures
followed in trials or in constituting courts were in keeping with the legal
requirements of the time.?

A second set of ambiguities concerns evidence of the occurrence of
executions. Secondary studies of the earlier South and Border region as
well as the frontier West are virtually uniform in their comments on the
gaps in records series, missing series, and other shortcomings of
the available historical records. It also is clear that court records, to the
degree they exist, may be reliable evidence of death sentences rendered
but not of executions actually carried out. Death sentences often do not
result in executions. Given the frailties of record keeping and preserva-
tion, executions may have left no evidence of their occurrence, particu-
larly in rural and remote areas, where newspapers were rare and travel
and communications slow. In these circumstances, lists of historical
executions may omit an unknown number of executions that actually
occurred or, conversely, executions that did not occur.

This is only to say that completely definitive lists of historical
executions will never be compiled. The best that can be hoped for is
reasonable approximations. The degree of approximation will be great-
est for earlier years and for remote and rural areas and smaller as the
present is approached. In our assessment, the Espy collection is a rea-
sonable approximation of the incidence and distribution of capital pun-
ishment and the characteristics of those executed across the long sweep
of American history. The collection will improve as Espy’s work, and
others” work as well, continues, but it will remain an approximation.
We doubt that improvements in the collection as they occur will seri-
ously affect the findings reported here.

Lynching presents the same problem as executions, but with added
complexities. One of these concerns definitions. How often did posses
turn into lynch mobs? How big a group is necessary to constitute a lynch
mob? Should some of those killed in riots be counted as lynched?*® A
larger problem is that lynching was a criminal act. In the South and in
the Border states and the West, an effort was sometimes made to publi-
cize lynchings in order to terrorize and intimidate targeted groups. On the
other hand, lynchings were also carried out in secret out of fear of re-
criminations. And lynchings in remote areas could escape the attention of
all but a purely local and limited population. As a criminal act, lynching
did not leave a trail of records aside, perhaps, for an occasional coroner’s
report, or in the rare event that an attempt was made to apprehend and
prosecute perpetrators. The evidence suggests that lynching was a much
more ubiquitous fact of American history than is usually recognized, but
as Leonard indicates, the number actually lynched will never be known.*
Here again, the best that can be hoped for is an approximation.
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The present study is, in short, based on imperfect data. Imperfect
data are, however, the lot of historians. In our view it is unlikely that
a completely definitive list of executions, or of lynchings, if such lists
could be created, would lead to findings significantly different from
those reported here. The observed racial and ethnic and regional and
temporal differences are pronounced and highly consistent. They also
are consistent with other knowledge of American history. Better data
would result in some modification of these differences but not, we
think, in refutation. The case is less strong where generalizations, bear-
ing upon such issues as change in the definition of capital offenses or
the characteristics of the executed, are concerned. Here as well, how-
ever, the differences are sharp and consistent.
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